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In the District Court of the United States, in and 
for the Northern District of California, South- 
ern Division 

No. 29779 


GENERAL ACCIDENT FIRE AND LIFE AS- 
SURANCE CORPORATION, LTD., a Cor- 
poration, 

Plaintiff, 
vs. 


VIKING AUTOMATIC SPRINKLER COM- 
PANY, RED AND BLUE COMPANY, a Cor- 
poration; BLACK AND WHITE COMPANY, 
a Co-partnership; FIRST DOK, SECOND 
DOE, 

Defendants. 


COMPLAINT FOR DAMAGES 


Comes now the plaintiff above named, and for 
cause of action against defendants complains and 
alleges: 

Ie 

The plaintiff does not know the true names of the 
defendants sued herein as Red and Blue Company, 
a corporation, and Black and White Company, a 
co-partnership, First Doe and Second Doe; that said 
defendants are sued herein by fictitious names, and 
plaintiff prays leave to insert their true names when 
the same are ascertained. 


IT. 
That at all times herein mentioned plaintiff is a 
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corporation organized under the laws of the United 
Kingdom of Great Britain and Scotland and is a 
resident of said Kingdom and is authorized to and 
is doing business in the State of California, engaged 
in the business of writing and issuing policies of 
public liability insurance; that at all times herein 
mentioned The Austin Company was and is a cor- 
poration authorized to do and doing business in the 
State of California; that at all times herein men- 
tioned the defendant, Viking Automatic Sprinkler 
Company, was a corporation organized and existing 
under the laws of the State of California and was 
authorized to do and is doing business in the North- 
ern District of the State of California. 


ITI. 

That prior to the 23rd day of July, 1946, plaintiff 
issued a policy of public lability insurance, by the 
terms of which it promised and agreed to indemnify 
The Austin Company against lability for personal 
injuries incurred during the course of certain con- 
struction operations then being conducted and to 
be conducted by The Austin Company. 


iy 

That in the City of Oakland, County of Alameda, 
State of California, on or about the 23rd day of 
July, 1946, the defendants entered into a written 
contract with The Austin Company, whereby de- 
fendants agreed among other things to furnish to 
The Austin Company all labor, mechanics, material, 
tools, equipment, supplhes and services necessary to 
perform all sprinkler work in connection with cer- 


r 
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tain buildings then being erected by The Austin 
Company at San Francisco Municipal Air Port 
(Mills Field), in the County of San Mateo, State 
of California; that in said contract, defendants were 
designated as ‘‘vendor,’’ and Austin Co. was desig- 
nated as ‘‘buyer’’; that by the terms of said con- 
tract, defendants agreed as follows: 
‘‘Tnsurance—It is understood and agreed that 
vendor is fully covered with Public Liability, 
Workmen’s Compensation and Property Dam- 
age insurance and agrees to protect and indem- 
nify the Buyer against all claims for damages, 
law suits, etc., which may arise due to difficul- 
ties encountered while vendor is servicing this 
operation.”’ 
ve 
That defendants entered into the execution of said 
eontract and, in the months of June and July of 
1947, defendants used certain of their employees in 
and about said San Francisco Municipal Air Port 
for the purpose of carrying into effect and execut- 
ing said contract; that while said employees were 
so working in said months of June and July, 1947, 
two of them were injured at said San Francisco 
Municipal Air Port, as hereinafter more particu- 
larly stated; that said injuries to said employees 
arose out of and were connected with difficulties en- 
countered while defendants were performing said 
contract and servicing said operation mentioned 
above. 
Ware 
That one Homer Taylor was an employee of said 
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defendants as above mentioned, and while working 
at said San Francisco Municipal Air Port was in- 
jured on the 11th day of June, 1947; that he subse- 
quently brought an action in the Superior Court of 
the State of California, in and for the County of 
San Mateo, against The Austin Company, being 
numbered 43554, wherein he alleged that he sus- 
tained certain personal injuries as the result of the 
negligence of the defendant, The Austin Company, 
and sought damages in the sum of $50,000.00; that 
The Austin Company gave notice of said action and 
demand to defendants, and demanded the protec- 
tion afforded by the terms of said contract above 
referred to; that defendants failed, refused and 
neglected to protect The Austin Company from said 
claim or demand; that under the terms of the policy 
of public lability insurance hereinabove mentioned, 
plaintiff was required to and did defend said action 
for and on behalf of The Austin Company; that in 
order to minimize further damages and losses, plain- 
tiff settled said claim and paid to said Homer Tay- 
lor and to the Pacific Indemnity Company (a work- 
men’s compensation insurance company that had 
paid certain industrial benefits to said Taylor) the 
sum of $4400.00; that said sum so paid to said 
Homer Taylor by plaintiff was and is less than the 
sum claimed by said Homer Taylor and was and is 
a reasonable settlement of the claim of said Homer 
Taylor; that in addition thereto, plaintiff incurred 
and paid the sum of $368.51 attorneys’ fees in the 
defense of said action, which said sum is fair and 
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reasonable; all to the damage of plaintiff in the 
sum of $4,768.51. 
VII. 

That one Daniel Estrada was an employee of said 
defendants as above mentioned, and while working 
at said San Francisco Municipal Air Port was in- 
jured on the 28th day of July, 1947; that he subse- 
quently brought an action in the Superior Court of 
the State of California, in and for the County of 
San Mateo, against The Austin Company, being 
numbered 43853, wherein he alleged that he sus- 
tained certain personal injuries as the result of the 
negligence of the defendant, The Austin Company, 
and sought damages in the sum of $100,000.00; that 
The Austin Company gave notice of said action and 
demand to defendants, and demanded the protection 
afforded by the terms of said contract above re- 
ferred to; that defendants failed, refused and 
neglected to protect The Austin Company from said 
claim or demand; that under the terms of the policy 
of public lability insurance hereinabove mentioned, 
plaintiff was required to and did defend said action 
for and on behalf of The Austin Company; that 
said Daniel Estrada prosecuted said action to a 
final judgment against The Austin Company in the 
sum of $12,679.70, principal and cost; that plaintiff 
paid to said Daniel Estrada said sum of $12,679.70 
in full satisfaction of said judgment; that in addi- 
tion thereto, plaintiff incurred and paid the sum of 
$987.09 attorneys’ fees in the defense of said action, 
which said sum is fair and reasonable; all to the 
damage of plaintiff in the sum of $13,666.79. 
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VII. 

That plaintiff has incurred an expense in the 
preparation of its claim against defendants in the 
way of attorneys’ fees, and will incur other and 
additional expense for services of attorneys in the 
prosecution of this action; and the sum of $3,000.00 
is a reasonable sum to be allowed as their attorneys’ 
fees herein. 

IX. 

That as direct and proximate result of the fore- 

going, plaintiff is damaged in the sum of $21,435.30. 


X. 

That demand has been made by plaintiff upon 
said defendants for said amounts, but defendants 
have refused, and still refuse, to pay said amounts 
to plaintiff. 

Wherefore, plaintiff prays judgment against de- 
fendants for the sum of $21,435.30, and costs of suit 
herein incurred, interest, and other and further re- 
lief as it may be entitled to. 


HEALY AND WALCOM, 


/s/ HEALY AND WALCOM, 
Attorneys for Plaintiff. 


State of California, 
City and County of San Francisco—ss. 


Harry Hutchinson, being first duly sworn, deposes 
and says: 

That he is an officer of the plaintiff General Acci- 
dent Fire and Life Assurance Corporation, Ltd., a 
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corporation, to wit: its Principal Representative 
and Branch Manager for Northern California; that 
as such, he is authorized to verify the foregoing 
Complaint for Damages on behalf of said plaintiff; 
that he has read the same and knows the contents 
thereof; that the same is true of his own knowledge, 
except as to the matters therein stated on informa- 
tion and belief and as to those matters, that he be- 
heves it to be true. 


/s/ HARRY HUTCHINSON. 


Subseribed and sworn to before me this 25th day 
of May, 1950. 
[Seal] /s/ AGNES M. COLE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires August 28, 1951. 


[Endorsed]: Filed May 25, 1950. 


[Title of District Court and Cause. ] 


NOTICE OF MOTION 


To the Plaintiff, General Accident Fire and Life 
Assurance Corporation, Ltd., a Corporation, and 
to Healy and Walcom, Its Attorneys: 


Please take notice that the undersigned will, on 
the 17th day of July, 1950, at the hour of 10:00 
o’clock a.m., or as soon thereafter as counsel can 
be heard before the above-entitled court, The United 
States Courts & Post Office Building, 7th and Mis- 
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sion Streets, San Francisco, California, move the 
above-entitled court for an Order dismissing the 
complaint of plaintiff on file herein on the following 
grounds: 

1. That the complaint fails to state a claim 
against defendant upon which relief can be granted. 


BOYD, TAYLOR & REYNOLDS, 


By /s/ ROBERT F. REYNOLDS, 
Attorneys for Defendant, Viking Automatic Sprin- 
kler Company. 


Memorandum of Points and Authorities 


Rules of Civil Procedure for the District Courts of 
the United States, Rule 12 (d). 
175 A.L.R. pps 29-36 inclusive. 


Receipt of copy acknowledged. 
[Endorsed]: Filed July 7, 1950. 


[Title of District Court and Cause. ] 


ORDER 


As in the case of Pacific Indemnity Co. v. Cali- 
fornia Electric Works, Ltd., 29 Cal. App. (2d) 260, 
there appears to be a latent ambiguity in the con- 
tract provisions in issue here, requiring the taking 
of testimony to explain what the parties meant by 
said provisions and to determine whether the con- 
tract was intended to indemnify the plaintiff against 
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its own negligence. Defendant’s motion to dismiss 
is therefore denied. 


Dated: July 24th, 1950. 
/s/ HERBERT W. ERSKINE, 
U. 8. District Judge. 


[Endorsed]: Filed July 24, 1950. 


[Title of District Court and Cause.] 


ANSWER 


Comes now the defendant, Viking Automatic 
Sprinkler Company, a corporation, and answering 
the Complaint on file herein, denies, admits and 
alleges as follows: 

ie 

Answering paragraph II of said Complaint, ad- 
mits that the Viking Automatic Sprinkler Company 
was a California corporation, authorized to do and 
doing business in the Northern District of the State 
of California. 

Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the 
remaining allegations of said paragraph, and plac- 
ing its denial on said grounds, denies the same. 


II. 
Answering paragraph IIT, said defendant is with- 
out knowledge or information sufficient to form a 
belief as to the truth of the allegations contained 
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therein, and placing its denial on said grounds, 
denies the same. 
III. 

Answering paragraph IV of said Complaint, de- 
fendant admits that portion starting at line 19, with 
the word ‘‘That,’’ and continuing to line 28, and 
up to and including the word ‘‘California.’’ 

Denies the balance of said paragraph. 


IV. 

Answering paragraph V, defendant admits the 
allegations of said paragraph, commencing with the 
word ‘‘That,’’ on line 2 of said paragraph, and con- 
tinuing to and including the word “‘stated,’’ on 
line 9 of said paragraph. 

Denies the balance of said paragraph. 


V. 

Answering paragraph VI of said Complaint, de- 
fendant admits the allegations thereof, starting with 
the word ‘‘That,’’ on line 14, through and including 
the word ‘‘defendants’’ on line 24 of said para- 
graph. 

Denies the allegations starting with the word 
‘‘and,’’ line 24 of said paragraph, through and in- 
cluding the word ‘‘demand”’ on line 27 of said para- 
graph. 

Defendant is without information or knowledge 
sufficient to form a belief as to the truth of the 
allegations of the balance of said paragraph, and 
placing its denial on said grounds, denies the bal- 
ance of said paragraph. 


: 
: 
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ver. 

Answering paragraph VII of said Complaint, de- 
fendant admits the allegations thereof, starting with 
the word ‘‘That,’’ on line 11, through and including 
the word ‘‘defendants’’ on line 21 of said para- 
graph. 

Denies the allegations starting with the word 
‘‘and,’’ line 21 of said paragraph, through and in- 
eluding the word ‘‘demand,’’ on line 24 of said 
paragraph. 

Defendant is without information or knowledge 
sufficient to form a belief as to the truth of the 
allegations of the balance of said paragraph, and 
placing its denial on said grounds, denies the bal- 
ance of said paragraph. 


Vi. 

Denies the allegations of paragraphs VIII, IX 
and X. 

VIII. 

Further answering said Complaint, and as a sepa- 
rate, distinct and affirmative defense thereto, de- 
fendant alleges that The Austin Company was negli- 
gent and careless in and about the matters set forth 
in said Complaint in that they failed to use due 
or any care or caution for the safety of others, and 
that said acts of carelessness and neghgence on the 
part of The Austin Company proximately caused 
the injury sustained by Homer Taylor on or about 
the 11th day of June, 1947, and Daniel Estrada on 
or about the 28th day of July, 1947; that said The 


| Austin Company would, therefore, not be entitled 
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to recover for damages caused by its own negligence 
or wrongdoing and plaintiff, as The Austin Com- 
pany’s public liability insurance carrier claiming a 
right of subrogation, has no greater right than its 
insured and is, therefore, not entitled to a judgment 
for damages. 

Wherefore, defendant Viking Automatic Sprin- 
kler Company, a corporation, prays that plaintiff 
take nothing by its action, and that the same be dis- 
missed, and that defendant be granted its costs of 
suit herein, and such other and further relief as the 
court may deem just. 


BOYD, TAYLOR & REYNOLDS, 
Attorneys for Defendant, Viking Automatic Sprin- 
kler Company, a Corporation, 


By /s/ ROBERT F. REYNOLDS. 


State of California, 
City and County of San Francisco—ss. 


P. W. Diggle, being first duly sworn, deposes and 
Says: 

That he is an officer of the defendant, Viking 
Automatic Sprinkler Company, a corporation, to 
wit: its President; that as such, he is authorized to 
verify the foregoing Answer on behalf of said de- 
fendant; that he has read the same and knows the 
contents thereof; that the same is true of his own 
knowledge, except as to the matters therein stated 
on information and behef and as to those matters 
that he believes it to be true. 


/s/ R. W. DIGGLE. 
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Subscribed and sworn to before me this 21st day 
of August, 1950. 


[Seal] /s/ NINA HOLDER, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


Receipt of copy acknowledged. 
[Endorsed]: Filed August 24, 1950. 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause came on regularly to be heard before 
the above-entitled Court, the Honorable Louis E. 
Goodman presiding with a jury, on the 15th day of 
January, 1951, plaintiff General Accident Fire & 
Life Assurance Corporation, Ltd., a corporation, 
appearing by its counsel Healy & Walcom by John 
J. Healy, Esq., and defendant Viking Automatic 
Sprinkler Company, a corporation, appearing by its 
counsel Boyd, Taylor & Reynolds, by Richard A. 
Boyd, Esq.; 

Thereupon, oral and documentary evidence was 
introduced by and on behalf of the parties hereto 
and at the conclusion of the plaintiff’s case, a Mo- 
tion to Dismiss was made by the defendant and the 
Court having considered all of the testimony and 
the arguments of counsel and all of the evidence 
and being fully advised in the premises, now makes 
the following: 
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iL 

That plaintiff, General Accident, Fire & Life As- 
surance Corporation, Ltd., a corporation, is now and 
was at all times herein concerned, a corporation 
duly organized under the laws of the United King- 
dom of Great Britain and Scotland and is a resident 
of said Kingdom and is authorized to and is doing 
business in the State of California engaged in the 
business of writing and issuing policies of public 
hability insurance ; 

KI. 

That at all times herein concerned, The Austin 
Company, a corporation, was and is a corporation 
authorized to do and doing business in the State of 
California ; 

Tif. 

That the Viking Automatic Sprinkler Company, 
a corporation, was at all times herein concerned a 
corporation organized and existing under the laws 
of the State of California, and was at all times 
authorized to do and was doing business in the 
Northern District of the State of California; 


IV. 

That prior to the 23rd day of July, 1946, the 
plaintiff issued a policy of public lability insurance 
by the terms of which it promised and agreed to 
indemnify and insure The Austin Company against 
liability for personal injury incurred during the 
course of certain construction operations conducted 


| 
‘ 
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in behalf of the United Air Lines by the Austin 
Company, as the general contractor ; 


V. 

That in the City of Oakland, County of Alameda, 
State of California, on or about the 23rd day of 
July, 1946, the defendant entered into a written 
contract with The Austin Company whereby defend- 
ant agreed, among other things, to furnish to The 
Austin Company all labor, mechanics, tools, equip- 
ment, supplies and services necessary to perform 
all sprinkler work in connection with the proposed 
United Air Lines building at Mills Field, South 
San Francisco, California, on a time and material 
basis under which the defendant received a fee of 
10% for overhead and 8% for profit based on the 
total sum of the cost of the work plus overhead; 


VI. 

That in said contract dated July 23, 1946, The 
Austin Company was designated as buyer and de- 
fendant was designated as vendor and that Para- 
graph 7 of the purchase order and contract No, 4231 
provided as follows: 

“‘Tnsurance—lIt is understood and agreed that 
vendor is fully covered with public lability, 
workmen’s compensation and property damage 
insurance and agrees to protect and indemnify 
the buyer against all claims for damages, law 
suits, ete., which may arise due to difficulties 
encountered while vendor is servicing this oper- 
ation.”’ 
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VII. 

That one Homer Taylor was an employee of de- 
fendant and while working within the course of his 
employment at said Mills Field on the 11th day of 
June, 1947, received injury resulting from the sole 
negligence of The Austin Company, its agents, serv- 
ants and employees; that the defendant, its agents, 
servants and employees, were not guilty of contribu- 
tory negligence that partially contributed to the 
accident resulting in injury to the said Homer Tay- 
lor; that an action was filed in behalf of the said 
Homer Taylor against The Austin Company, that 
was settled by the plaintiff under the terms of the 
policy of public liability insurance issned to The 
Austin Company by payment of the total sum of 
$4,768.51; that in addition thereto plaintiff incurred 
and paid the sum of $299.59 in the investigation and 
defense of said action; 


VITI. 

That one Daniel Estrada was injured on the 28th 
day of July, 1947, while working within the course 
of his employment for the defendant at Mills Field, 
as the result. of the sole negligence of The Austin 
Company, its agents, servants and employees; that 
the defendant, its agents, servants and employees, 
were not guilty of negligence proximately contribut- 
ing to the happening of said accident; that follow- 
ing the trial of said action, a payment was made by 
the plaintiff under its policy of insurance with The 
Austin Company in satisfaction of final judgment 
against The Austin Company in the sum of $12,- 
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697.70; that plaintiff incurred and paid the sum of 
$1,692.44 in attorneys’ fees and expenses in defend- 
ing the action brought against The Austin Company 
by said Daniel Estrada; 


IX. 

That plaintiff has withdrawn and dismissed its 
claim for expenses in the preparation of its claim 
against defendants by way of attorneys’ fees and 
additional expenses of services alleged in paragraph 
8 of said Complaint; 


Ie, 

That the defense of said actions were tendered 
to defendant, but defendant refused to accept the 
same. 

XI, 

That demand was made by plaintiff on said de- 
fendant, prior to the filing of this action, for pay- 
ment of the above amounts but defendants have 
refused to pay said amounts to plaintiff; 


XII. 

That paragraph 7 of the contract between the de- 
fendant and The Austin Company is ambiguous; 
that the plaintiff has failed to prove that the parties 
to the contract intended that the defendant indem- 
nify the plaintiff or The Austin Company for dam- 
ages resulting from the sole negligence of The Aus- 
tin Company, its agents, servants and employees; 


XITT. 
That the provisions of the contract itself are not 
susceptible to an interpretation that the defendant 
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agreed to indemnify The Austin Company for in- 
juries received in accidents resulting from the sole 
negligence of The Austin Company, its agents, serv- 
ants and employees; 


XIV. 

That the plaintiff has failed to present facts suf- 
ficient to sustain the allegations of the complaint in 
this case; that there is nothing presented by way 
of evidence by the plaintiff in this case to prove that 
the defendant intended and agreed to reimburse The 
Austin Company for payments made in behalf of 
The Austin Company resulting from accidents and 
injuries sustained by reason of the sole negligence 
of The Austin Company, its agents, servants and 
employees ; 

XV. 

That all of the amounts mentioned herein are and 

were reasonable. 


From the foregoing recitation of the Findings of 
Fact, the Court makes the following: 


Conclusions of Law 


1. That the Court has jurisdiction over the par- 
ties on the subject matter. 

2. That defendant’s Motion to Dismiss this case 
is granted. 

3. That the plaintiff failed to prove that the par- 
ties to the contract intended that the defendant in- 


demnify The Austin Company for damages and 
costs incurred by reason of the sole negligence of 
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The Austin Company, its agents, servants and em- 
ployees. 


Let a Judgment on defendant’s Motion to Dismiss 
be entered accordingly. 


Dated this 29th day of January, 1951. 
/s/ LOUIS GOODMAN, 
Judge of the District Court. 
Approved as to form: 


/s/ HEALY & MALCOM, 
Attorneys for Plaintiff. 


/s/ BOYD, TAYLOR & REYNOLDS, 
Attorneys for Defendants. 


[Endorsed]: Filed January 29, 1951. 
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In the District Court of the United States, in and 
for the Northern District of California, South- 
ern Division 

Nov 29779 


GENERAL ACCIDENT FIRE AND LIFE AS- 
SURANCE CORPORATION, LTD., a Cor- 


poration, 
Plaintiff, 
VS. 
VIKING AUTOMATIC SPRINKLER COM- 
PANY, et al., 
Defendants. 
DECREE 


This cause came on regularly to be heard before 
the above-entitled Court, the Honorable Louis E. 
Goodman presiding with a jury, on the 15th day of 
January, 1951, plaintiff General Accident Fire & 
Life Assurance Corporation, Ltd., a corporation, 
appearing by its counsel Healy & Walcom, by John 
J. Healy, Esq., and defendant Viking Automatic 
Sprinkler Company, a corporation, appearing by 


its counsel Boyd, Taylor & Reynolds, by Richard A. — 


Boyd, Esq. 

Thereupon, oral and documentary evidence was 
introduced by and on behalf of the parties hereto 
and at the conclusion of the plaintiff’s case, a Mo- 
tion to Dismiss was made by the defendant, and 
the Court having considered all of the testimony and 
the arguments of counsel and all of the evidence, 
and defendant having made, signed and filed herein 
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its Findings of Fact and Conclusions of Law which 
are by reference made a part hereof, and being fully 
advised in the premises; 


Now, Therefore, by reason of the law and evi- 
dence and the Findings of Fact and Conclusions of 
Law, 

It Is Hereby Ordered, Adjudged and Decreed 
that the complaint on file herein be dismissed and 
that plaintiff take nothing by said complaint. 

It Is Further Ordered, Adjudged and Decreed 
that defendant recover its taxable costs in the 
amount of $....... 


Done this 29th day of January, 1951. 
/s/ LOUIS GOODMAN, 
U.S. District Judge. 
[Endorsed]: Filed January 29, 1951. 
Entered in Civil Docket Jan. 30, 1951. 
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NOTICE OF APPEAL TO THE UNITED 
STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT 


Notice Is Hereby Given that the plaintiff General 
Accident Fire and Life Assurance Corporation, 
Ltd., a corporation, hereby appeals to the United 
States Court of Appeals for the Ninth Circuit from 
that certain decree and judgment entered in the 
above-entitled action on the 30th day of January, 
1951. 


Dated: February 27, 1951. 
HEALY AND WALCOM, 
/s/ JOHN J. HEALY, 
Attorneys for Plaintiff. 
Receipt of copy acknowledged. 
[Endorsed]: Filed February 27, 1951. 


A —————— 
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In the District Court of the United States for the 
Northern District of California, 


Southern 
Division 


No. 29779 


GENERAL ACCIDENT, FIRE & LIFE ASSUR- 
ANCE CORPORATION, a Corporation, 


Plaintiff, 
VS. 


VIKING AUTOMATIC SPRINKLER COM- 
PANY, a Corporation, et al., 


Defendants. 
Before: Hon. Louis E. Goodman, Judge. 
REPORTER’S TRANSCRIPT OF RECORD 
ON APPEAL 
Monday, January 15th, 1951 


Appearances: 
For the Plaintiff: 


MESSRS. HEALY & WALCOM, by 
JOHN J. HEALY, ESQ. 


For the Defendants: 


MESSRS. BOYD, TAYLOR & 
REYNOLDS, by 
RICHARD A. BOYD, ESQ. 
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(This cause came on regularly for trial this 
date. The Jury was duly impaneled and sworn 
to try the cause, whereupon the following pro- 
ceedings were had:) 


The Court: Would you care to make an opening 
statement in this matter? 

Mr. Healy: Thank you. 

Opening Statement on Behalf of the Plaintiff 

Mr. Healy: May it please your Honor and mem- 
bers of the Jury: This case, I might say, is a little 
unusual, but we think rather simple. 

We must keep in mind these various parties, so L 
will emphasize their names so that you will have 
them in mind. 

The Austin Company is a nationwide organization 
that is engaged in the business of building various 
types of contruction, various buildings and so forth. 
It had a contract with the City and County of San 
Francisco, I believe, or perhaps it was with the 
United Airlines—that isn’t important at the mo- 
ment—to build certain hangars and buildings at 
Mills Field. It was general contractor on the job, 
and it was on that job for about a year and a half. 
It did not do all the work itself, but it engaged the 
services of what are commonly called sub-con- 
tractors to perform various functions, and the sub- 
contractor that we are interested in [2*] here is 
ealled the Viking Company. 

That is the company that is represented by Mr. 
Boyd, the company that is being sued here. It 
entered into this contract with the Viking Company 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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to install a sprinkling system in these various 
hangars or buildings that were later to be used in 
the aircraft industry. 

Now it entered into this contract I think it was 
in June of 1946, and at the time that it entered into 
the contract and for several months prior thereto, 
it, that is to say, the Austin Company, was insured 
under a very general policy of comprehensive 
liability insurance, commonly called a comprehen- 
sive liability policy, and that would, in substance, 
agree to pay any loss or any liability that would 
be imposed by law, is the way it reads—any liability 
that would be imposed by law upon it, the Austin 
Company, for any of its operations throughout the 
United States, including of course, this job at Mills 
Field. 

The company that issued that policy is the plain- 
tiff. That is the company that I represent. That 
is the company that this gentleman who sits to my 
right is the manager of, and who will be our first 
witness. His name is Mr. Siebold. The plaintiff 
is the General Accident—the exact name is General 
Accident, Fire & Life Assurance Corporation, 
Limited. It is a corporation that is organized under 
the laws of Great Britain, having its main office 
in this country in [3] Philadelphia, and it is author- 
ized to and was doing business in California. 

J have mentioned we have three parties—the Gen- 
eral Accident, Fire & Life, the Viking Company 
and the Austin Company. 

And the Viking Company at the time that the con- 
tract—or rather I should say sub-contract—was 
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entered into, this sub-contract provided as follows— 
and the contract will be introduced in evidence, or at 
least a photostat of it: 

‘“‘Tt is understood and agreed that the vendor’’— 
The vendor is elsewhere described in the contract as 
being the Viking Company, that is, the company 
putting in these sprinklers 

‘‘Tt is understood and agreed that the vendor 
is fully covered with public liability, Work- 
men’s Compensation and property damage in- 
surance, and it is further agreed that it agrees 
to protect and indemnify buyer’”’ 


and the buyer is elsewhere referred to as the Austin 

Company 
‘fagainst all claims for damages, lawsuits, etc., 
which may arise due to difficulties encountered 
while vendor is servicing this operation.’ 


In other words, the Viking Company, which is the 
vendor referred to, agreed to carry hability insur- 
ance on this job and agreed to reimburse the Austin 
Company for any [4] loss that the Austin Company 
might sustain on the job due to damages, lawsuits 
and so forth. 

Two men, workmen and employees of the Viking 
Company, one named Hstrada, the other man’s name 
was Taylor—were both injured on the job. One 
was injured when he fell down an open unguarded 
hole, and the other man was working and a clam 
bucket crane came along and the thing collapsed 
and he was injured. Both of those men, Estrada 
and Taylor, were employees of this Viking Com- 
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pany, that is the sprinkler company. They brought 
suits in San Mateo County against Austin Company. 
One of them was tried before a Jury. 

Let me go back just one second. They brought 
suit against the Austin Company claiming that 
they were hurt because of the negligence of the 
Austin Company. These suits were brought in San 
Mateo County. 

The Taylor case was settled. 

The Estrada case was tried before Judge Scott 
and a Jury, and resulted in a verdict of $150,000 in 
favor of Mr. Estrada. 

On a motion for a new trial 

The Court: Who was that suit brought against? 

Mr. Healy: That was against Austin. I will re- 
peat, Estrada was suing Austin. 

The Court: Estrada was an employee of the 
Viking Company ? [5] 

Mr. Healy: Yes, your Honor, he was an em- 
ployee of the Viking Company. These two men were 
employees of this Viking Company, and they sued 
the Austin Company claiming that they were hurt 
because of some dereliction upon the Austin Com- 
pany. I guess they were right, because one got 
$15,000—I will tell you about the other one in a 
moment. On the motion for a new trial it was cut 
down to $12,500. And in stepped the plaintiff, my 
company, the General Accident, and paid it. 

I want to withdraw that so you get the chronology 
of the thing. 

Right after the suits were filed the Austin Com- 
pany referred it to the General Accident Company, 
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Mr. Siebold’s company, for defense, and they en- 
gaged the services of a well known firm of attorneys 
in San Francisco, Messrs. Bronson, Bronson & 
MeKinnon, to represent the Austin Company. 

They made demand, however, on Viking; they 
said, ‘‘Here, you are supposed to take care of this”’; 
but Viking did not do anything. 

The Hstrada case was tried before Judge Scott 
and, as I said, resulted in a $15,000 verdict, was cut 
down to twelve thousand and there were some odd 
dollars costs. We have the exact checks on it. 

With regard to the other gentleman, Mr. Taylor, 
that case did not go to Court. There was a suit 
filed, but it was settled for Forty-four hundred 
odd dollars, I think the [6] figure was. Both those 
amounts were paid by the General Accident Com- 
pany, and also they paid incidental expenses that 
we will show you, checks for attorneys’ fees and 
Court reporters and a number of little matters. 

Members of the Jury, and your Honor, the whole 
thing in a nutshell, so to speak, is, the General 
Accident Company, having paid these losses—one 
of over $12,000 and one of $4400, plus some ex- 
penses, is seeking to get this back from the Viking 
Company, that had agreed under its contract to—- 
T need not read it to you again—to protect and 
indemnify the Austin Company against all damages, 
lawsuits and so forth. 

Just one further word. The General Accident — 
Company, I believe His Honor will instruct you as — 
a matter of law, having paid expenses in that as- — 
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sumed, or, as we lawyers say, it is subrogated to 
the rights of this Austin Company. 

That is the case. We intend to prove that. 

His Honor asked us earlier whether there was 
any factual issue to be presented. Mr. Boyd will 
probably tell you what his contentions are. We 
think that is just it; that we can prove all those 
things, and if so, we are going to ask you for a 
verdict for an amount, computing all these figures 
together, will probably be $16,000, or more than 
that—sixteen or seventeen thousand dollars. 

The Court: Do you wish to make your state- 
ment at this time? [7] 

Mr. Boyd: Yes, if I may, your Honor. 


Opening Statement on Behalf of Defendants 


Mr. Boyd: May it please your Honor and ladies 
and gentlemen of the Jury and counsel: It 1s now 
my privilege, as attorney for the Viking Automatic 
Sprinkling Company, to outline for you generally 
our position in this case and the facts that we expect 
to prove, after which, after the facts are introduced 
by the evidence and the law is given to you by his 

Honor, we will request that you return a verdict 
in favor of the defendants in this action. 

As has been indicated by his Honor and by 

\ Healy, this is a most unusual situation. My 
| clients are engaged in the automatic sprinkler busi- 
ness. They install the automatic sprinklers around 
_various buildings, new and old and in the process 
of construction. 
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Some time in 1946, the Austin Company, who are 
nationwide general contractors, entered into a con- 
tract with the United Airlines to construct and build 
the maintenance base, the various buildings and so 
forth, that will be described for you generally 
around the San Francisco Airport. And I am sure 
we are all familiar with that recent construction 
down there. 

Now at the time that the general contract was 
started, the Austin Company did carry insurance, 
we assume, as has been alleged, with the General 
Accident, Five & Life Assurance [8] Society or Com- 
pany of Great Britain, protecting them for suits of 
negligence that resulted from the operation of this 
work down there from their own negligence. 

In July of 1946 the Austin Company had some 
conferences with my chents’ representatives relative 
to the construction of the sprinkler system in these 
new buildings that were being constructed around 
the airport. 

Well, it so happened at that time that the Austin 
Company had not set out any definite plans or speci- 
fications for the installation of the sprinkler sys- 
tems, so an agreement was entered into between the 
Viking Company and the Austin Company pro- 
viding that the Austin Company would award the 
sprinkler job to the Viking Company on what is — 
generally referred to as a_ cost-plus contract, 
whereby the Austin Company would pay my clients — 
the actual cost of their labor and materials, plus — 
an allowance for overhead expenses and an allow- 
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ance for profit, which was eight per cent on this 
particular job. 

Included in that contract were certain provisions 
as to the operation and the work, by which the 
Austin Company agreed to construct all the scaffolds 
and they would generally supervise the work, and 
provided generally that when a certain part of a 
building was ready for a sprinkler system, we were 
to go in, put in the sprinkler system and would 
bill them for the labor and material. [9] 

This contract, ladies and gentlemen, is really 
drawn up on three different types of forms. One 
is a printed form of some four pages that has been 
printed by the Austin Company and is used appar- 
ently on all of their jobs all over the country or 
wherever they operate, and that refers generally 
to the contractor and sub-contractor relationship 
and provides that we will install an automatic 
sprinkler system on a cost-plus basis. Then at- 
tached to that contract—and as has been indicated, 
these contracts will be introduced in evidence—is a 
multigraphed or mimeographed form that is re- 
ferred to as Section A: ‘‘General conditions for sub- 
contractors,’’ some of which might apply to this 
particular operation, some of them couldn’t possibly 
apply. But the general multigraphed form was 
attached to the printed form. 

And then on top of that there is what is called 
a purchase order, on a form that was printed by 
the American Sales Book Company of Niagara 
Falls, New York, which contains certain provisions, 
and refers to the buying and selling of products— 
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that is the vendor-buyer relationship; and in this 
purchase agreement attached to the printed con- 
tract, and attached to the general provisions of the 
multigraphed form, there are certain provisions 1n- 
eluding ‘‘Shipping notices,’’ ‘‘Car loads,’’ “‘Cartage 
or packages’’; terms as to the payment of bills with 
two per cent deducted for cash if paid before the 
15th of the month, and a provision that—I will 
read this to [10] you, ‘‘That the vendor’’—that 
would be my clent—‘‘agrees to protect and in- 
demnify the buyer’’—that would be the Austin Com- 
pany—‘‘against all claims for damages, lawsuits, 
ete.’’—et cetera, or, and so forth, or whatever you 
might want to call it—‘‘which may arise due to 
difficulties encountered while vendor is servicing 
this operation.’’ Now that is the provision of the 
contract under which we have been requested to pay 
some $21,000 to the General Accident Fire & Life 
Assurance Company. 

In accordance with the provisions of the contract 
and in accordance with the laws of the State of 
California, the Viking Company obtained a Work- 
men’s Compensation insurance policy with the 
Pacific Indemnity Company, and in July of 1947 
one of our employees, Mr. Taylor, was working 
under a bridge that had been constructed by the 
Austin Company. 

The Court: Just a moment, counsel. The re- 
mainder of the Jurors need not wait; you won’t be 
needed any further today. 

Go ahead, counsel. 

Mr. Boyd: Keep in mind we are in the sprinkler 
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system business; we are not contractors for con- 
struction. And there was a ditch that was dug by 
the general contractor, the Austin Company, and we 
put our water mains in there. So they built a bridge 
across this ditch. This was the Austin Company, 
insured by the General Accident. And the Austin 
Company provided [11] all heavy equipment, and 
they had a big crane that was used for various 
purposes around this job. So one of our men, Mr. 
Taylor, was working under this particular bridge, 
and without any warning or anything else they ran 
this crane over the bridge and mashed it down and 
mashed Mr. Taylor, and Mr. Taylor did file a suit 
against the Austin Company and he charged them 
with negligence. We paid, or rather Pacific In- 
demnity Company in our behalf, paid compensation 
benefits to Mr. Taylor, and after the entire matter 
was over, suit was filed and so forth, the General 
Accident, under their policy for which they received 
premiums from the Austin Company, did pay 
Pacific Indemnity Company the amount that they 
had paid and they made a settlement with Mr. 
Taylor. In other words, ladies and gentlemen, we 
will prove that the accident to Mr. Taylor was 
occasioned entirely by the negligence of the Austin 
Company and their employees in running a crane 
over a temporary bridge and mashing it down on 
Mr. Taylor. 

Now the second man was Daniel Estrada. In 
July of 1947 he was working in the building con- 
structed by the Austin Company insured by the 
General Accident, and in the construction of this 
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particular portion of the building the Austin Com- 
pany had left a large hole which was a stair well, 
and they ultimately were going to put a stairway 
in this hole, and one of our employees, Estrada, 
fell into this hole and received injuries, and he too 
employed an attorney and filed a [12] suit against 
the Austin Company, and he alleged in his com- 
plaint that the Austin Company wilfully and 
negligently and carelessly—now this is Mr. Taylor; 
Taylor alleged that the Austin Company wilfully, 
negligently and carelessly caused this crane to run 
over the plaintiff. And that was paid. 

And in the suit filed by Mr. Estrada, or in his 
behalf, it was alleged that the Austin Company was 
the general contractor and in complete charge of 
the construction of this building, and that they were 
negligent in leaving this hole without any barricades 
or covering or anything else, and by reason thereof 
Mr. Estrada was injured. 

As counsel pointed out, that case was tried, and 
the Jury found that Mr. Estrada was entitled to 
damages from the Austin Company and from their 
insurance company, General Accident, by reason of 
the negligence of the Austin Company, and they 
awarded damages of $15,000, or whatever it was, 
which was paid by the General Accident, we assume. 

And Taylor paid back the money that our com-_ 
pensation insurance company, the Pacific Indemnity 
Company, had paid, to which they were entitled to 
a lien under the law. 

Now the question that we will be confronted — 
with is, what was the intention of the parties? I © 
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don’t mean the General Accident Fire & Life In- 
surance Company Limited of Great Britain, Ireland 
or wherever it is located—what was the intention of 
the parties, that is the Austin Company and [13] the 
Viking Company, as to the interpretation of this 
contract ? 

And in that connection, ladies and gentlemen, we 
will prove that at the time of these accidents, the 
General Accident Insurance Company—I believe 
that was Mr. Siebold probably, this gentleman 
here—took these contracts and he wrote a letter to 
the Viking Company that I represent outlining in 
general the facts, and stating that 

‘These accidents should be covered by you 
and should be taken care of by vou and you 
should reimburse us and take over and hold 
us harmless,’’ 


and so forth, and he sent that letter to the Austin 
Company. And Mr. Sims, their auditor, took a 
look at this letter and said in effect, ‘‘We wouldn’t 
do anything like that at all.’’ This was back in 
1947. 

Thereafter it appears, and we will prove by the 
auditor of the Austin Company, whom we have 
subpoenaed—we will prove that some time later, 
approximately eighteen months after these accidents 
occurred, Mr. Siebold again requested that the 
Austin Company write a letter to us demanding that 


we take over the defense and pay for these law- 


- suits, and we will prove that at that time, ladies and 


gentlemen, some ciglteen months after the accidents 
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happened, the home office of the Austin Company in 
Cleveland, Ohio, said, ‘* Well, all right, you can go 
ahead, because we have had trouble with the Viking 
Company on a job in Chicago and they wouldn’t 
cooperate with us and [14] they wouldn’t do any- 
thing about it. So you go ahead and tell the insur- 
ance company to go ahead and sue the Viking Com- 
pany’’ or words to that effect. 

Now, ladies and gentlemen, we will further prove 
that the Viking Company is a California Company ; 
we know nothing of what went on in Chicago. The 
Viking patents are handled by various companies 
in various parts of the country. We have the State 
of California under our license. We don’t know 
what went on in Chicago. But we will prove that 
the Austin Company, their local man here who ne- 
gotiated this contract, wouldn’t even let the General 
Accident go ahead and file this suit until he ob- 
tained permission, and he did not obtain permission 
until some eighteen months later when there was 
some controversy in Chicago. 

Keep in mind that this is a cost-plus contract by 
the Austin Company, not the General Accident; that 
the Austin Company agreed to pay us for our ex- 
penses and to give us a profit on this particular 
operation of eight per cent. That was our margin 
of profit for putting in the sprinkler system, for 
using our engineering experience and our ability as _ 
contractors. All during the time and every month, 
or roughly once a month, these matters were brought — 
up, what work was completed, and so forth. Every | 
month we would go to the Austin Company and say, 
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“Gentlemen, we have done this, we have furnished 
this material, and so forth. Here are the [15] in- 
voices; you check them with your receiving clerks,”’ 
and so forth, ‘‘and figure out what we have done, 
and pay us what amounted to eighty-five per cent 
of it under the contract,’’ as will be brought out. So 
this went on all this time after these accidents hap- 
pened clear on through up until December of 1948, 
when they finally decided that we should talk these 
things over and we negotiated and we agreed on 
Settlements for our materials, we agreed on every- 
thing with the Austin Company, and there was 
never a single word said by the Austin Company to 
the Viking Company about paying for these claims, 
paying for the attorneys’ fees that were spent by 
the General Accident, and nothing was ever said 
by anyone about the Austin Company even wanting 
us to indemnify them against their own negligence 
until after an agreement was reached and the con- 
tract was all straightened out, the payments were 
made, everything was fine, and then the question 
came up as to whether or not we would indemnity 
the General Accident Assurance Company who took 
a premium for the protection of Austin Company’s 
negligence. 

Now, ladies and gentlemen, I am sure that this 
is a complicated issue. I hope that I haven’t made 
it more complicated by my discussion here, but it 
all boils down to this: what did the parties intend? 
The Austin Company, not the General Accident. 
We know what they intended, but that has nothing 
to do with it. What did the Austin Company and 
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the [16] Viking Company intend by these words, 
‘“protect and indemnify the buyer’’—not the general 
contractor, the buyer—‘‘against all claims for dam- 
ages, lawsuits, etc.’’—and so forth, ete., it says in so 
many words—‘which may arise due to difficulties.”’ 
We expect to prove, ladies and gentlemen, that we 
never had any intention of agreeing to go into the 
insurance business and assuming the liability of 
the Austin Company. We had no intention to take 
over claims resulting from their own negligence. 

Mr. Healy: It strikes me counsel is arguing the 
case and has been for some time. I didn’t want to 
interrupt. 

The Court: I think he is through now, counsel. 

Mr. Boyd: In other words, ladies and gentle- 
men, we did not intend and we are certain that the 
Austin Company did not intend that this provision 
under a buyer-vendor agreement printed by the 
American Sales Book Company of New York, 
Niagara Falls or some place, was not intended by 
the Austin Company and by the Viking Company to 
hold harmless and protect the Austin Company. 

We will ask that after all the evidence is intro- 
duced that you will decide the case on the facts and 
the law as it will be given to you by his Honor, and 
we will ask that you return a verdict in favor of — 
the defendant Viking Automatic Sprinkler Com- 
pany. Thank you. 

The Court: The Jury may take a brief recess at — 
this [17] point. Please bear in mind that when you 
are absent from the Court Room it is your duty 
not to talk about the case among yourselves, nor are 
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you to let anybody else talk to you about the case, 
nor are you to form or express any opinion in this 
matter until the case is finally submitted to you, if 
it is. Will you take the Jury out for a brief recess, 
please. 
(Thereupon the Jury retired from the Court 
Room and the following proceedings were had 
in the absence of the Jury:) 


The Court: Gentlemen, J have heard the opening 
statements on both sides, and I am completely in 
the dark as to what possible question could be sub- 
mitted to the Jury in this case. Why are we spend- 
ing money for a Jury trial on a matter that is ob- 
viously solely and wholly a question of law as to 
the meaning of the provisions of this contract? 

Mr. Healy: We did not demand a Jury. 

The Court: I am not concerned with who de- 
manded the Jury. We have got a Jury summoned 
here. I see no reason for incurring the expense in 
having the Jury sit here on a question of law, coun- 
sel. It is no concern to me who requested the Jury 
or whether both sides requested the Jury or not. The 
only question in this case obviously, on the state- 
ments that both of vou have made, is whether or 
not under this provision of the contract this insur- 
ance company is entitled to recoup the loss which 
they suffered on the policy which they insured the 
Austin Company for liability upon the part of the 
Austin [18] Company; whether it can recover this 
amount from the defendant company under the pro- 
vision of the contract the interpretation of which 
is a matter of Jaav, that is all. 
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My. Healy: I thought so. 

The Court: What am I going to submit to the 
Jury in this case? I can’t say to the Jury, ‘‘Is the 
defendant liable?’’ because that means that the Jury 
has to say what is meant by that provision of the 
contract. 

Mr. Healy: I would think there would be a di- 
rected verdict. 

The Court: In other words, there is nothing that 
counsel have said that raises any issue of fact. 

Mr. Boyd: As I understand the matter, if your 
Honor please, the intentions of the parties 1s a ques- 
tion for the Jury. 

The Court: The intention of the parties doesn’t 
arise out of any disputed question. Whatever you 
have said is something that couldn’t possibly be 
disputed: that your client never at any time agreed 
that it would be liable for these losses and took that 
position. 

I don’t know; it seems to me offhand, that the 
plaintiff has a pretty heavy burden in this case. I 
don’t know what the theory is upon which it is en- 
titled to recover. I understand there are some 
similar cases cited in some California authorities 
to me, but I am of course not familiar [19] with 
what they hold. Mr. Healy, with respect to this 
particular provision of this contract, it seems to me 
that it is wholly a question of law. 

Mr. Boyd: My—rather, I will say our position 
on the matter, if your Honor please, was that the 
question of intent of the parties is a question of 
fact for the trier of the facts. 


| 
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The Court: The question of intent is a question 
of law. I think that what you are confused about 
is that it may be if there is any dispute as to the 
facts. There is no factual question to be resolved, 
and the mere fact that there may be a dispute of 
law as to what that means in terms of intent doesn’t 
make it a question for the Jury. If you have a 
question such as ‘‘Did a certain conversation occur 
on a certain day?” or ‘‘Did the defendant write a 
certain letter?’’ and there is a dispute as to whether 
they wrote the letter or as to whether they had the 
conversation, then I can submit a special interroga- 
tory to the Jury, ‘‘Did the defendant write this 
letter?’’ ‘‘Did this conversation occur on such and 
such a day?’’ But if there is no dispute as to what 
occurred, the question of intent is one of law. What 
have you said or has the plaintiff said in the opening 
statement that presents a question upon which the 
parties disagree or any dispute as to what occurred ? 

Mr. Healy: I have not. 

The Court: He said the same thing you have 
said. [20] 

Mr. Boyd: We haven’t gone into the question 
of accord and satisfaction or anything of that nature 
up to the present time. 

The Court: That also, as far as I see it, if it 
has any merit, is a question of law. 

Now the plaintiff has not disputed or won’t make 
any point that the parties did not settle up all their 
contractual affairs without any particular mention 
of this, unless I am in error—without mention of this 
insurance question. They are contending that you 
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are liable because of the provision of this contract; 
is that right? 

Mr. Healy: That is right. 

The Court: That is the only basis of their con- 
tention. That is the only question of law. J am 
rather curious, Mr. Healy, as to the legal basis for 
the right to recovery here. 

Mr. Healy: There are two cases in Califor- 
nia 

The Court: Not that I am prejudging it. 

Mr. Healy: There are two cases in California 
that are squarely in point. One of them was dis- 
cussed with your Honor in this case that came up 
here. 

The Court: I knew I had heard about this ques- 
tion some place. 

Mr. Healy: That was the De Lucci and Deven- 
cenzi and Haskins case. I represented the people, 
but I had nothing to do with that phase of it. I 
think your Honor later decided that following [21] 
the case of Southern Pacific Co. vs. Fellows, 22 
Cal. App. (2), 87, and another case in 29 Cal. App. 
Qay 

The Court: That is Pacific Indemnity Company 
against California Electric Company. 

Mr. Healy: Those two seem to be right in point. 

The Court: Even if they hold that you can re- 
cover and be subrogated on a claim that arises out 
of your own negligence 

Mr. Healy: Yes, that is right. 

The Court: The question still remains as to 
whether under this provision of the contract, with 
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this provision in the contract it gives that right. 

Mr. Healy: That is a law question. 

The Court: That is a law question, it seems to 
me. 

Mr. Healy: I think it is. I think, your Honor, 
if we prove that, as I am certain we can, I think 
your Honor would have to direct the Jury to render 
a verdict for the plaintiff, I really think so. 

J can see a possible factual issue on the reason- 
ableness of the attorneys’ fees that this company 
paid to the Bronsons, but if Mr. Boyd and I 
couldn’t get together on it and not take up your 
Honor’s time and the Jury’s time, it is a sad state 
of affairs. 

The Court: It would seem to me the only ques- 
tion is what is the meaning of this provision in that 
contract? Is [22] that provision of the contract 
such a provision as would constitute an undertaking 
on the part of your company that would give rise 
to a hability upon the theory that these California 
cases go on. And that it seems to me is purely a 
question of law. We would have the coutracts in 
front of us, and what the circumstances were at the 
time that the contracts were entered into, what 
kind of a transaction it was. And then we would 
have to say what is meant by that provision of the 
contract. And I would say that that presents a 
question that at first blush would be one that is very 
strongly in favor of the defendant, as to whether 
or not that means that they were intending to in- 
demnifvy, to hold the other party to the contract 
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harmless from liability from any source under the 
contract—that may arise from any cause under the 
contract, which I think was the case in these Cali- 
fornia cases, wouldn’t it? 

Mr. Healy: Yes. The California cases are just 
directly in point. They are decided by separate 
and distinct Courts right at the same time. 

The Court: Counsel, I am not asking either side 
to try a case before the Court in preference to a 
Jury; I have got plenty to do. As a matter of fact 
it makes no difference to me one way or the other. 
The parties have a right to a Jury; I am a firm 
believer in the Jury system; if there is any factual 
question I wouldn’t say one word to even indicate 
to any side in a case that they should try that 
question of fact before a [23] Court rather than be- 
fore a Jury, because it is their right to have a Jury 
and I firmly believe in that; that it is better to 
have a Jury if anybody has any question about it 
when there is a factual question. But for the life 
of me I can’t see what is involved in this case that 
I could submit to the Jury. This case could be 
submitted to the Court; put the documents in evi- 
dence and make a statement of the facts, and the 
whole matter could be submitted to the Court in 
a few hours, whereas we would be keeping a Jury 
here for two or three days to listen to witnesses’ 
testifying something that isn’t in dispute concern- 
ing the circumstances, or what the contract was, the 
parties involved, what they did under the contract. 
There is no question that these men were paid upon 
the theory that their injuries arose out of the negli- 
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gence of the Austin Company, otherwise they would 
not have been paid, of course. So it is an estab- 
lished fact that it was their negligence. The only 
question is, under this provision of the contract 
was there any lability on the part of the Viking 
Company to take up the burden of this insurance, 
and to pay this loss because of this provision in the 
eontract. What question of fact can I submit to 
the Jury? 

Mr. Boyd: It is just a question—I don’t know, 
if your Honor please; we may be prejudging 

The Court: I will keep the Jury here if you 
want, but it is obvious to me that it could onlv be 
in an advisory [24] capacity. The question as to 
whether there is liability under this provision of the 
contract is the only point in dispute. 

There are always factual questions in most cases, 
but the question is, are those factual matters per- 
tinent and material. There may be some dispute 
as to what occurred on a certain day, for example, 
but you don’t have to keep the Jury here unless 
that is vital to a determination of the question of 
the meaning of the contract. There is nothing that 
you have said, either of you, which would indicate 
to me that there is anything like that involved here. 
I will keep the Jury if you want and it can act in 
van advisory capacity on a question of fact if there 
‘is one presented at any time that has any bearing 
on it, but I don’t think that counsel should demand 
‘a Jury if it is only in some advisory capacity, be- 
| cause uuless it is something that vitally bears on the 
\law question 
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Mr. Healy: J am willing, your Honor, to suggest 
this: that the matter be submitted to your Honor 
on the two opening statements made and further 
agree that the heart of the case is the construction 
of that clause, and leave it to your Honor as a trier 
of fact and a trier of law, if there is a mixed ques- 
tion, should there be, to decide it, and submit it to 
your Honor. 

The Court: I don’t ask you to submit any ques- 
tion of fact to me where there is a Jury present. 

Mr. Healy: I am willing [25] 

The Court: We are engaging in this discussion 
because it has occurred to me that at this point I 
do not see what I could spell out in the way of a 
special interrogatory, for example, that I could ask 
the Jury to answer in this case that would have any 
bearing on the decision as to what that provision of 
the contract means. 

Mr. Boyd: JI take it that your Honor feels the 
question of intent is entirely one of law rather than 
of fact. Am I correct in that, sir? 

The Court: The way you have stated the case, I 
would say that is so, because you have not stated 
anv factual controversy. There is nothing in the 
way of factual controversy; there may be facts that | 
are necessary to be found upon which to base the 
decision as to the intent of the parties, and those ° 
facts themselves may not be in dispute. I don’t — 
know what you have in mind. What you said to the’ 
Jury, Mr. Boyd, was that ‘‘We are going to submit 
to you this question and we are going to show you | 
that the defendant did not intend by this contract—_ 
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that there was no intention under the circumstances 
to be bound to pay any such loss as occurred in 
this case.’’ That is what you would argue to the 
Jury. 

Mr. Boyd: Yes. 

The Court: You don’t say anything, though, that 
would indicate that the basis upon which you wanted 
the decision from the Jury was in dispute as to any 
question of fact. [26] 

Mr. Boyd: Your Honor, of course, counsel has 
not challenged what the facts are. J mean, he stated 
his case very generally. I don’t know what facts he 
is going to prove. 

The Court: You both have stated your cases. It 
is just as clear, it seems to me, as the day follows 
the night, that all you have got here is a question, 
taking into account the circumstances under which 
the contract was executed, what does it mean? 
Where is there any Jury question in this case? 
There might be in some cases; if one of you said 
there was a conversation between the parties be- 
fore the contract was executed and one party said, 
“I said to John, ‘This only covers in such and such 
kind of cases’ and John agreed with me in that’’ 
and then if we had a question as to whether or not 
that conversation took place that way and there 
was a dispute, ‘‘I said one thing and John said the 
other thing’’; then you would have a dispute which 
would have to be first resolved before you could 
determine whether or not that conversation explains 
an ambiguity in the contract. But if you haven’t 
got a dispute as to the factual matter, why, then, 
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there is nothing to do except to decide whether the 
circumstances, undisputed as they are, give rise to 
one or the other interpretation of the meaning of 
the contract. 

What do you say? I am willing to take a little 
longer on this thing if you will tell me what par- 
ticular fact, what factual matter you say is in 
dispute. [27] 

Mr. Boyd: Well, it seems to me that the—I 
don’t think that the contract itself can be held to 
be ambiguous, so it is a question of the intent. I 
don’t know what the plaintiff is going to say the 
various conversations were and what went on, and 
so forth. 

Mr. Healy: I am not going to say anything. 

The Court: Apparently, as indicated by his open- 
ing statement, he is not relying on anything except 
the provision of the contract. 

Mr. Boyd: The provision of the contract with- 
out any proof, without any evidence to explain the 
ambiguity or anything else? 

Mr. Healy: Right. 

Mr. Boyd: Then, frankly, if your Honor please, 
I don’t know whether this procedure is proper un- 
der District Court procedure or not, but I would 
certainly like to make a motion for a non-suit on 
the opening statement. : 

The Court: We have no such proceeding for’ 
non-suit. You would have to make a motion to dis- 
miss. But that would involve the same question 
that was presented to Judge Erskine except that 
the Court will have before it the actual contracts. 
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Mr. Healy: The whole contract. 

The Court: And all of the factual matters that 
are at the basis of the right of recovery. Then on 
your question of the motion to dismiss will arise a 
question as to whether or [28] not that provision 
does give a right of relief under these facts and 
circumstances to the plaintiff; and if you are right: 
about that, then you win your case on a motion to 
dismiss. 

Mr. Boyd: I certainly feel that, in view of coun- 
sel’s statement that he is going to introduce no evi- 
dence as to the intent of the parties, that certainly 
he has not added anything to the case. 

The Court: I take it he has to present in evi- 
dence his contract of insurance. He has to present 
these contracts 1n evidence and he has to make some 
showing as to the nature of the damage which the 
insurance company has suffered, what it has paid 
out. He has to satisfy those allegations of the com- 
plaint, because I see some of them were not ad- 
mitted. So you would have to make a showing as 
to what took place, then he would show the terms 
of his contract, and he would submit his case on 
the terms of his contract. Then vou could make 
your motion to dismiss. 

Mr. Boyd: Certainly if that is all he is going 
to do, it certainly won’t take him very long to in- 
troduce the evidence. 

The Court: Then maybe we had better keep the 


Jury on, let the plaintiff put on his evidence, and 


you make your motion to disniiss and we can argue 
it. We can do all of that today without anv trouble. 
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Mr. Boyd: TI am sure we can. [29] 

The Court: Don’t you think that would be a 
good procedure, to put in whatever evidence you 
want to present in the matter to sustain the allega- 
tions of the complaint, plus the prayer, and then 
with that evidence before us we can see whether 
or not a motion to dismiss would be granted. If 
it is denied, unless there were some kind of evi- 
dence to present that would raise a factual issue, 
that would be sufficient to sustain a judgment for 
the plaintiff; and if what you have presented does 
not present sufficient, then the matter would be 
determined on the granting of the motion for dis- 
missal. 

Mr. Healy: Yes, your Honor. 

Mr. Boyd: I think that would be the proper way. 

The Court: Much of this you can stipulate to, 
can’t you, to save time? 

Mr. Healy: We will show you all our files. We 
have brought them over. 

May I offer this suggestion: It is twenty minutes 
to 12; if Mr. Boyd and I can perhaps sit down here 
for twenty minutes a lot of this could be cut away, 
and the Jury be asked to return at two o’clock. 

The Court: You feel you maybe could do it be- 
tween now and 12 o’clock? After all, what you are 
going to do is to go over what you have probably 
lined up. 

Mr. Healy: I think so. [80] 

Mr. Boyd: There is only one thing. I will ask 
you frankly, is there any question that you paid 
entirely on the basis of sole negligence insofar as 
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the Austin Company is concerned; in other words, 
you were indemnifying yourself against your sole 
negligence? I wanted to bring that out. 

The Court: Of course I don’t think you need 
that, because the insurance policy I take it will be 
offered, will it not? 

Mr. Healy: Well, at least we would have refer- 
ences to it. 

The Court: Then you will have to present the 
judgment or payment. 

Mr. Healy: We have got photostatic copies of 
the checks. 

The Court: And there isn’t any question, of 
course—you have said that to me a moment ago— 
that the imsurance company wouldn’t have paid 
unless they felt that there was negligence on the 
part of the Austin Company. 

Mr. Healy: Absolutely. 

The Court: Because that is what they were in- 
suring against, so there can’t be any question as to 
that. 

Mr. Boyd: There is no claim of negligence on 
the part of the Viking Company? 

Mr. Healy: I think there was at one time, Mr. 
Boyd, but that doesn’t enter into this. 

Mr. Boyd: That will simplify it; that there is 
no [31] claim of negligence against the Viking Com- 
pany, the only claim is against the Austin Company. 
Their payment is evidence of that. 

Mr. Healy: We thought so at one time, but it 
doesn’t enter into this. 

The Court: The Reporter has been going pretty 
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steadily. I think maybe we will take a recess until 
two o’clock. Bring the Jury back. Then you can be 
prepared to submit what you want before the Jury, 
Mr. Healy. 

Mr. Healy: Yes, we will try to make the ef- 
fort 

The Court: Get the papers together that you 
want to introduce and have them all ready. 

Mr. Healy: Yes, Judge. 

The Court: I think that Judge Erskine’s deci- 
sion was quite proper. When you only have before 
you a motion you do not have the opportunity to 
evaluate soine of these questions, and it is always 
better to get more evidenciary light on a question 
before deciding a motion to dismiss. 

Mr. Healy: In other words he did not have the 
full contract; he only had one provision. If your 
Honor is passing on this matter as a matter of law 
at any stage of the game, you will have the whole 
contract, which should shed light on its meaning. 

The Court: You have everything before you 
which you consider necessary to make up your 
mind. [32] 

Mr. Healy: Yes, because Judge Erskine—— 
Mr. Boyd: As I understood it, for the purpose 
of the motion, it was stipulated that the negligence 
was entirely the negligence of the Austin Company, 


wash’t it? 

Mr. Healy: JI don’t know if it was stipulated, 
but J assure you, Mr. Boyd, it was, or they wouldn’t 
have paid it. 
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Mr. Boyd: As far as the motion to dismiss be- 
fore Judge Erskine—— 

The Court: You needn’t put the Jury in the 
box, if you will just have them stand up right there. 


(At this point the Jury was brought into the 
Court Room.) 


The Court: It is not necessary to go in the box, 
because I am going to dismiss you until two o’clock. 
I just want to be sure that the Jurors are all here. 

Members of the Jury, we have been discussing 
some legal questions that I think will materially 
shorten this case, so I am going to excuse you until 
two o’clock. Please return at two o’cloek, and bear 
in mind the admonition which the Court has given 
you. 

(Whereupon an adjournment was taken until 
two o’clock p.m. this date.) [83] 


January 15, 1951, at 2 P.M. 


Mr. Healy: We have accomplished quite a bit, 
your Honor, Mr. Boyd and I, in discussing the case 
and have agreed on certain stipulations that will 
materially cut down the taking of testimony and 
evidence. 

We have stipulated that a document which I hold 
m my hand and will hand to the Clerk and ask 
that it be received in evidence, is the contract be- 
tween the Austin Company and the Viking Com- 
pany; that it is dated July 23, 1946, and it has 
attached to it certain specifications; they should all 
be considered as one instrument. 
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And may I further say, your Honor, that that is 
a photostatie copy. Of the first two sheets we have 
duplicate originals, so they will ask that they be 
received at the same time. They are a little more 
legible to read. 

The Court: Very well. Plaintiff’s No. 1, will 
that be? 

The Clerk: Plaintiff’s Exhibit No. 1 introduced 
and filed in evidence. 


(Whereupon contract referred to above was 
marked Plaintiff’s Exhibit No. 1 in evidence.) 


PLAINTIFF’S EXHIBIT No. 1 
Purchase Order No. 4503 On Each Package and Invoice 


From The Austin Company Duplicate 
District or Job Office, Oakland Name of Job, U.A.L. Repair Bas 
Date of Order, 7-23-46 Charge to or Work Order No. 0-38! 


Date of Delivery, As Require 


Name of Vendor, Viking Automatic Sprinkler Company 
Address 580 Market Street, San Francisco 4, California 


Deliver or Ship to The Austin Company, Mills Field, So. San Francise¢ 
California. 

Care of United Air Lines. . 

Via Railroad or Truck, Your delivery. 


Please Furnish Subject to Conditions Below: 
Confirming 

Send invoices in triplicate to The Austin Company, 618 Grand A 
nue, Oakland, California, 24 hours after delivery. 

Furnish all labor, mechanies, tools, equipment, supplies and servie 
necessary to perform all sprinkler work in connection with the crop 
United Air Lines Building, Mills Field, South San Francisco, Califo: 
nia. on a time and material basis, all in accordance with the Gener: 
Conditions for Subcontractors pages A-1 to A-6 inclusive dated 8/6/4 
your proposal dated July 17, 1946, and our drawings and specificatior 
which will be furnished subcontractor by contractor from time to tit 
during the course of the job. 

We require shop drawings in duplicate from subcontractor, one W? 
be approved by contractor and returned to subcontractor, these sh 
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jrawings must contain the stamp of approval of the Board of Fire 
Underwriters of the Paeifie. When approved shop drawing is returned 
‘o subeontractor by contractor, subeontraetor will further furnish eon- 
tractor four (4) shop drawings to be used in our field office. 

Work is to be performed under the supervision of contraetor’s field 
superintendent at jobsite. 


The following items are ineluded in, and will serve to amplify the 
lefinition of ‘‘Cost of the Work’’ as eovered by Article III of the at- 
ached subeontract : 


1. Cut to length steel pipe at Current Crane Company’s Random 
pipe price sheets. Subcontractor to absorb all serap. 


2. Fittings, valves and miscellaneous items at Current Crane Com- 
pany Discount Sheet less pink sheet discounts. 


3. Labor and engineering at subeontraetor’s prevailing wage rates. 

4. Materials not covered in foregoing schedule at Current Whole- 
sale prices. 

5. Insurance, social security, taxes, freight, cartage, transportation 
and ineidental expenses at cost. 

6. Sprinkler Devices at list, less fifty per cent (50%). 

No additional charge will be made for the use of subeontractors 

small tools. All scaffolding and heavy equipment shall be fur- 

nished by Contractor. 


= 


Only Union Labor and mechanics arc to be used on this operation. 


Priee and Terms: The Subeontraet agreement shall consist of this 
marehase order, the attached subeontract form, the General Conditions 
or Subcontractors, Pages A-1 to A-6 inclusive, dated 8/6/45, and the 
rawings and specifications, the terms and eonditions of all of which 
re bound one within the other and all of which together constitute the 
omplete agreement existing between The Austin Company (herein 
eferred to as Contraetor) and Viking Automatic Sprinkler Company 
herein referred to as Subeontraetor). 


Aceepted: VIKING AUTOMATIC SPRINKLER CO., 
By: /s/ R. W. DIGGLE. 


{Cancellation Clause: [legible on original. ] 
Article 5 helow does not apply. 


The following Conditions form a part of this Order: 

. Shipping Notice—shall be mailed as soon as Material has been for- 
warded, giving Order Number, Car Number and Initials, also 
condensed description of Material, otherwise vendor is liable to 
demurrage. 

| Invoiee in Triplicate. 

|, Car Loads—shall be loaded to minimum capacity—if not, the vendor 

: agrees to pay the excess freight. 

| Cartage or Packages—no charge will be allowed for either. 
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5. Terms—Bills shall be payable on the 15th of the month following 
shipment (if material has been received) and 2% deducted. 

6. Patents—Vendor agrees to hold and save purchaser harmless from 
and against all and every demand or demands of any nature or | 
kind by reason of the use of any patented invention, article or 
appliance, that has been or may be adopted or used in the con- 
struction of any of the material or articles called for on this Pur- 
chase Order. 

7. Insurance—It is understood and agreed that vendor is fully covered 
with Public Liability, Workmen’s Compensation and Property 
damage insurance and agrees to protect and indemnify the Buyer 
against all claims for damages, lawsuits, etc., which may arise due 
to difficulties encountered while vendor is servicing this operation, 


THE AUSTIN COMPANY, 


/s/ J. F. VIGNONE, 
Purchasing Agent. 
CC: Owner MLB :BJM 


The Austin Company 
Engineers and Builders 
Cost Plus a Fee Subcontract 


This Subcontract entered into this 23rd day of July, 1946, by 
and between The Austin Company, an Ohio Corporation of Cleve- 
land, Ohio (hereinafter called ‘‘Contractor’’), and Viking Auto- 
matie Sprinkler Company (hereinafter called ‘‘Subcontractor’’), 
for certain work to be performed by Subcontractor in connection 
with construction work being, or to be performed by the Con- 
tractor for United Air Lines (hereinafter called ‘‘Owner’’), at 
Mills Field, South San Francisco, California. 


Now Therefore, it is hereby agreed by and between the parties 
hereto as follows: 
Article I. Statement of Work 


A. Subcontractor shall provide all the necessary materials and 
perform all of the following work, to be installed on the premises 
of Owner: for a complete automatic sprinkler system and fire pro- 
tection system as required in accordance with ‘‘CGeneral Condi- 
tions For Subecontractors,’’ pages A-1 to A-6 inclusive, dated 
8-6-45; the specifications (sprinkler system) as called for in P.O. 
attached and drawings as called for in P.O. attached, which Gen- 
eral Conditions, Specifications and Drawings are made a part of 
this Subcontract. 

B. The total estimated cost of the work provided hereunder 
is to be determined later and is exclusive of Subcontractor’s fee, 
and it is estimated that the work herein contracted for will be 
substantially completed on or before as required to maintain a 
rate of speed satisfactory to our Job Superintendent from date 
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hereon. It is expressly understood that neither Contractor, Sub- 
contractor, nor Owner guarantees the correctness of either of these 
estimates. 
Article II. Compensation 

In addition to payment for the cost of the work, as defined in 
Article III, Subcontractor shall receive a fee of Ten Per Cent 
(10%) for overhead and Eight Per Cent (8%) for profit based on 
the sum of the cost of the work plus overhead, which shall consti- 
tute complete compensation for the services of Subcontractor, in- 
eluding profit and all overhead expense. 


Article III. Cost of Work 


A. Contractor shall pay to Subcontractor the actual cost of 
the work as follows: 


1. The actual cost of all materials and supplies, including 
transportation thereof, labor, services, power and fuel necessary 
for either temporary or permanent use for the benefit of the work. 


2. Rental charges for machinery or equipment, whether 
owned by Subcontractor or rented from others, in sound and work- 
able condition, exceeding $300.00 in value, as may be necessary for 
the proper and economical prosecution of the work. The rate and 
use of such equipment shall be approved by Contractor before 
commitments are made and shall in no event be higher than the 
rate permitted by any applicable governmental regulation, or the 
prevailing rates paid in the locality for similar equipment. 

3. Loading and unloading at a site of the work of machinery 
and equipment owned or rented by Subcontractor and the cost 
of such minor repairs thereto as shall be less than 2% of the orig- 
inal cost of the equipment repaired; and the transportation 
thereof to the site of said work and return transportation to the 
point of original shipment, or equivalent mileage. 


4. [Caneelled.] 

5. Travel expenses of Subcontractor’s supervisors reasonably 
and necessarily incurred to and from the work. 

6. Salaries, for the time devoted to the work, of Subcontrac- 
tor’s superintendents, timekeepers, foremen, supervisors and 
other field employees. Salary schedule for such emplovees shall be 
submitted to Contractor for approval prior to assignment. 

7. Premiums on bonds and insurance specifically authorized 
by Contractor, and fees for permits and licenses required by state 
and loeal laws. 

8. Payments from his own funds made by Subcontractor un- 
der the Social Security Act, and taxes imposed by state and local 
authorities on Subcontractor’s payrolls, and all other taxes paid 
on account of this Subcontract. 


9. [Cancelled. | 
10. Buildings, fixtures, equipment and maintenance and op- 
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eration thereof, required for any necessary field office and other 
facilitics at the site of the work, if authorized by Contractor. 


11. Sales and/or use taxes applicable to materials purchased 
by Subcontractor on account of this Subcontract. 

12. Such other items of direct cost as may be reasonably and 
necessarily incurred in the performance of the work hereunder. 


B. The cost of the work shall not include any part of the 
salaries of Subcontractor’s officers; general overhead expense in- 
curred in conducting Subeontractor’s main office or any regularly 
established branch office; interest on capital employed or on bor- 
rowed money; and federal and state taxes on income of Subcon- 
tractor. 

C. Subcontractor shall obtain the most favorable discount 
privileges available in purchasing materials and supplies under 
this Subcontract, and shall pay bills and accounts rendered for 
such materials and supplies within the discount period allowed. 


Article IV. Payments 


A. Subcontractor shall furnish Contractor, on or about the 
tenth day of each month during the progress of the work, with an 
itemized statement of the actual cost, as above defined, incurred 
during the preceding month in connection with the work covered 
by this Contract, which shall be accompanied by original invoices 
and payrolls, and such additional copies as may be required. 
Within ten days after receipt of each such monthly statement, 
Contractor shall pay Subcontractor for all items of cost actually 
incurred as shown thereby. If Subcontractor’s fee hereunder is 
on a cost plus a percentage of cost basis, Subcontractor shall also 
be paid on each monthly statement 85% of the amount of its fee 
applicable to the actual cost incurred during the preceding month. 
If Subcontractor’s fee hereunder is a fixed fee, Subcontractor 
shall be paid on each monthly statement 85% of that proportion of 
its entire fee which the actual cost incurred during the preceding 
month bears to the estimated cost of all the work covered by this 
Subcontract. 

B. Upon completion of the work and its final acceptance in 
writing by Contractor, Contractor shall pay Subcontractor the 
unpaid balance of the cost of the work due it and the balance of 
its fee, less any sum that may be necessary to settle any claims 
which Contractor may have against Subcontractor. Contractor 
shall accept the completed work with reasonable promptness. Prior 
to final payment, and as a condition thereto, Subcontractor shall 
furnish Contractor with a verified certificate that all bills and 
claims have been satisfied, except as stated therein, and a release 
of all claims against Owner and Contractor arising under and by 
virtue of this Contract. 

C. 1. Subcontractor, for itself and all persons, partnerships 
or corporations performing labor, doing work or furnishing ma- ~ 
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terials, in and about the erection and construction of said work, 
hereby expressly waives any and all liens of every kind or nature 
to whieh it and/or they are or may be entitled under any aet, 
statute or otherwise. 


2. Subeontractor will disclose this provision of this Subcon- 
traet to all said persons, partnerships or corporations before any 
such labor or work is performed or material furnished and before 
any agreement with reference thereto is made by the Subeon- 
traetor. 

Article V. Records and Audit 


A. Subeontractor agrees to keep records and books of aeeount 
showing the actual eost to him of all items of labor, materials, 
equipment and supplies, services and other expenditures of what- 
ever nature for which payment to him is authorized under the 
provisions of this Subeontraet. 


B. Owner and Contractor shall, at all times, be afforded 
proper facilities for inspection of the work and shall, at all times, 
have aceess to the premises, work and materials, and to all books, 
records, correspondence, instructions, receipts, facilities and mem- 
oranda of every Gescription. 


C. All Subeontraetor’s employees shall eonform to rules and 
regulations of Owner and Contractor on the premises. 

D. Subcontractor shall eonform to requirements of Owner 
and Contractor for records of employment, payrolls, cost distribu- 
tion, purchasing, receiving of materials and other proceedures. 


| Article VI. Purchase of Materials 


A. Subeontraetor shall proeure Contraector’s written ap- 
_proval before subletting any portion of the work or entering into 
a eontract for the purehase of materials for a sum exeeecding five 
‘hundred ($500.00) dollars. Subcontractor shall issue purehase 
orders clearly stating prices, terms, F'.0.B. point of shipment and 
| other data as required. 

, B. Subcontractor shall obtain at least three (3) quotations 
from reputable dealers in such materials, unless otherwise directed 
by Contraetor. 

C. Subcontractor shall provide evidence of the reeeipt of all 

materials used in connection with the work. 


Article VII. Title to Work and Materials 
As between Owner, Contractor and Subeontractor the title to 
all work completed or in the eourse of eonstruetion at the site, 
‘and the title to all machinery, equipment, materials and supplies, 
wherever located, and the purchase price of which is chargeable 
to the cost of the work, shall be in the Owner. 


Artiele VIII. Workmanship 


Subeontraetor shal] do the work in accordance with the draw- 
| ngs and speeifications and in the best and most workmanlike man- 


- 
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ner, by qualified, careful, and efficient workers, in strict conform- 
ity with the best standard practices. 


Article IX. Guarantee 
Subcontractor shall repair and make good any damages or 
fault in said work and material that may appear within one (1) 
vear after its completion, as the result of imperfect work done or 
materials furnished by Subcontractor, when certified to by Con- © 
tractor as being due to one or both of these causes. 


Article X. Alterations and Changes 
Contractor may, by written order, issue additional instrue- 
tions, require additional work or services or direct the omission of 
work or services covered by this Subcontract. An equitable ad- 
justment of fee due Subcontractor will be made in accordance 
with the terms of this Subcontract. 


Article XI. Assignment 


No assignment of this Subcontract shall be made without the 
written consent of the Contractor. 


Article XIT. Insurance 

Subcontractor shall, during the progress of the work maintain: 
(a) Workmen’s Compensation Insurance for all of its employees 
employed at the site of the work, or if such insurance is not re- 
quired by the laws of the state wherein the work is to be per- 
formed, Employer’s Liability Insurance; (b) Contractor’s Publie 
Liability Insurance; and (c) Automobile Liability Insurance. 

The limits of liability provided in Subcontractor’s Publie Lia- 
bility Insurance Policy shall be $100,000.00 for injuries, inelud- 
ing accidental death, to anv one person, and subject to the same 
limit for each person, $200,000.00 for any one accident involving 
two or more persons. Such policy shall also provide for property 
damage liability of $10,000.00 for any one accident and subject 
to the same limit total aggregate liability of $50,000.00. The limits 
provided in Subeontractor’s Automobile Liability Insurance pol- 
icv shall be $100,000.00 for injuries ineluding accidental death, 
to any one person, or subject to the same limit for each person, 
$200,000.00 for any one accident involving two or more persons. 
Such policy shall also provide a property damage limit of $10,- 
000.00, covering all owned and rented equipment which is used 
in or on the work. 

Should any part of this Contract be sublet, Subcontractor 
shall, in addition to the foregoing types of insurance, maintam 
Contractor’s Protective Liability Insurance in the amount of 
¢100,000.00 for injuries, ineluding accidental death, to any one 
person, and suhject to the same limit for each person, $200,000.00" 
for any one accident involving two or more persons, except that 
Contractor’s Protective Liability Insurance need not be main- 
tained to the extent that its Subcontractor maintains Workmen's 
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Compensation, Employer’s Liability Insurance and Contractor’s 
Public Liability Insurance, and Automobile Liability Insurance, 
as above set forth, and provided Contractor is named as an addi- 
tional insured in such policies of insurance. Certificates of all 
such insurance shall be furnished to Contractor. 


Artiele XIII. Failure to Perform 


If Subeontractor becomes insolvent, or if a petition in bank- 
-ruptey be filed by or against it, or if it should make a general 
assignment for the benefit of creditors, or if a receiver should be 
asked or appointed for it, or if it should refuse or fail, except in 
eases for which extension of time is provided, to supply enough 
properly skilled workmen or proper materials, or if it should fail 
to make prompt payment to its Subcontractors or for material or 
labor (except where the liens of all such parties have been 
effectively waived) or disregard laws, regulations, ordinances, or 
the instructions of the Contractor, or otherwise be guilty of a 
substantial violation of any provision of this Subcontract, or 
should Subcontractor at any time refuse to start said work 
promptly, or fail in any respect to proseeute the work with 
promptness and diligence, or if Subcontractor fail in the perform- 
ance of any of the agreements herein contained, Contractor may, 
after twenty-four hours’ written notice to Subcontractor, provide 
any such labor or materials, and deduct the cost thereof from any 
money then due or thereafter to become due to Subcontractor 
under this Subcontract ; and at its option may terminate the em- 
ployment of Subcontractor for the said work and terminate this 
Subcontract and may enter upon the premises and take possession 
‘for the purpose of completing the work comprehended under this 
‘Subcontract, of all materials, tools and appliances thereon, and 
‘employ any other person or persons to finish the work, and pro- 
vide the materials therefor; and in any such ease of such ter- 
mination of Subcontract or discontinuance of the employment, 
‘Subcontractor shall not be entitled to receive any further payment 
lunder this Subcontract until the said work shall be wholly finished, 
lat which time, if the unpaid balance of the amount to be paid 
junder this Subcontract shall execed the expenses incurred by 
(Contractor in finishing the work and al] other charge, expense 
jor damage, such excess shall be paid by Contractor to Subeon- 
‘tractor: but if such expense and damage shall exeeed such wnpaid 
‘balance, Subcontractor shall pay the difference to Contractor. 
Article XIV. Arbitration 
A. In the event of any disagreement arising under this Sub- 
contract between the parties hereto, it shall, upon written notice 
of either to the other party, be submitted to three arbitrators for 
decision. Each party shall choose one arbitrator within ten (10) 
days after reccipt of such notice, the third to be chosen by the 
two thus selected. The decision of all or a majority of said ar- 
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bitrators shall be final and binding upon both parties to this Sub- 
eontract. Such arbitrators’ decision shall be delivered to each 
party in writing on or before ten (10) days after the submission 
of such questions to them for their decision. Each party shall pay 
the cost and expense of the arbitrator it selects, but the cost and 
expense of the third arbitrator and the remainder of the expense 
of the arbitration shall be borne equally by the parties to this 
Subcontract. 

The foregoing agreement is binding upon the undersigned, 
their successors, executors, administrators and assigns. 


In Witness Whereof, the Parties have executed this agreement 
in duplicate as of the day and year first above written. 


VIKING AUTOMATIC SPRINKLER CO. 


By R. W. DIGGLE, 
Subcontractor. 


THE AUSTIN COMPANY 


By J. F. VIGNONE, 
Contractor. 


Section ‘‘A”’ 
General Conditions for Subcontractors 
The Austin Company Engineers and Builders 
General Requirements 


Definition of Terms 

The term ‘‘Contractor’’ as used herein designates 
and refers to The Austin Company. 

The term ‘‘ Best’’ as applied to materials or work- 
manship means that, in the Contractor’s opinion, 
there is no superior quality of material or finished 
article on the market and that there is no better 
class of workmanship obtainable. The terms ‘‘ap- 
proved,’’ ‘‘approved equal,”’ etc., as applied to mate- 


rials and workmanship mean specific approval by 


the Contractor in each particular ease. 
The subcontract documents consist of the Con- 
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tractor’s standard form of subcontract agreement, 
the drawings and specifications together with all 
modifications thereof incorporated therein prior to 
the signing. Together they form the subcontract 
and are complementary and what is ealled for by 
any one shall be as binding as if called for by all. 

Where the initials ‘‘A.S.T.M.’’ are used, the same 
shall signify ‘‘The American Society for Testing 
Materials. ’’ 


Conditions Affecting the Work 
The subcontractor shall thoroughly familiarize 
himself with the building site conditions and with 
the request for quotations, instructions to bidders, 
bulletins issued prior to the date for receiving pro- 
posals, form of proposals, drawings and specifica- 
tions and shall ascertain shipping and delivery facil- 
' ities and all matters and conditions which will affect 
| the operation and completion of his work. 


Examination of Surfaces 
The Subcontractor shall examine and try all sur- 
faces on which or against which his work is to be 
applied and shall notify the Contractor in writing 
of all that are not suitable to receive his work— 
| otherwise the Subcontractor shall replace in a 
proper manner and at his own expense, any of his 
work which may have to be removed to correct such 
defects or that is damaged thereby. 


Use of Premises 


Materials, equipment, etc., may be stored on the 
premises, but the placing and handling of same shall 


— 
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be subjejct to the approval and direction of the Con- 
tractor. 
Owner’s Oceupaney During Work 

The Owner may occupy the adjoining buildings 
during the progress and execution of the work, but 
where necessary, in order to permit the work to be 
properly done, such portion will be vacated as may 
be required, and the equipment, stock, etc., that seri- 
ously interferes with the work will be removed hy 
the Owner, so far as may be reasonable. 


The Subcontractor, however, shall do his work in — 


such a way as to make as little annoyance as pos- 
sible, and so as not to interfere with the occupied 
areas of the building or its occupants, or with the 
continuous operation of the Owner’s business. 


Protections 

The Subcontractor shall provide and maintain 
proper and sufficient protection of all his work and 
equipment from damage or from loss by theft; shall 
protect the Owner’s and adjoining properties from 
any and all injuries arising in connection with the 
performance of his work; and shall make good any 
such damage or injury so occurring and without any 
expense whatsoever to the Contractor or the Owner. 


Fire Insurance 

The Subcontractor shall carry fire insurance on 
his material and equipment sufficient to protect his 
interests and the interests of the Contractor and the 
Owner as their respective interests shall appear. 


a —_ | 
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Workmen’s Compensation and Public Liability 

The Subcontractor shall comply with laws relat- 
ing to Workmen’s Compensation and Pubhe Liabil- 
ity; shall cause his Subcontractors, if any, also to 
comply therewith; shall exhibit to the Contractor’s 
satisfaction, certificates and evidence of such com- 
pliance before the work is begun; and shall continue 
so to comply therewith during the performance of 
this work. 


Liens 

The Subcontractor, for himself and all persons, 
partnerships, and corporations performing labor, 
doing work or furnishing materials in and about the 
erection and construction of his work, shall and does 
hereby waive any and all lens of every kind and 
nature to which he and/or they may be entitled un- 
der any Act, Statute or otherwise. 


| Co-operation of Subcontractor 

The Subcontractor shall co-operate with the Con- 
tractor and with all other Subcontractors employed 
' on the work in order to avoid complications and 
insure first-class workmanship in every respect, and, 
in the manufacturing, assembling and erection of 
his work. 


Cutting and Patching 
The Subcontractor shall consult with the Contrac- 
| tor and the other Subcontractors, shall leave all 
chases, holes or openings in his own work as may be 
| necessary for the proper installation of their work 


: 
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and shall carefully fit around, repair, patch and 
otherwise make his work good after their work has 
been installed. 
In case the Subcontractor fails to provide these 
chases, holes or openings in his work, he shall cut 
them afterwards and at his own expense. 


Removal of Existing Work 

All items of work or materials which are existing 
and indicated or specified to be removed or neces- 
sary to be removed for the proper installation of 
new work and which corresponds to the items of 
new work installed by the Subcontractor shall be 
taken down by him, and shall, unless re-used, be- 
come the property of the Owner, except where the 
detailed specifications direct otherwise. 
Repairing and Replacing Existing Work 

The Subcontractor shall repair and replace all 
items of existing work necessary to be removed on 


account of work of alterations and which corre- 
spond to the items of new work installed by him and 


shall leave all rooms and areas in which work of — 


removals and alterations is done in a complete and 
refinished condition as far as his work is concerned. 
Repairing Damaged Work 

The Subcontractor shall at his own expense repair 


or replace all items of work damaged by him which — 


may be due to his poor or careless workmanship. 


Changes in Work 


At any time before completion of the work, the — 


: 


. 
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Contractor may order additions, omissions or altera- 
tions to or in the work, but no such changes shall 
be made except by written order signed by a duly 
authorized representative of the Contractor in which 
the amount to be added to or deducted from the 
Subcontract price (together with additional time, if 
any, for the performance thereof) shall be stated. 


Permits and Codes 


The Subcontractor shall obtain and pay for all 
permits, give all legal notices, pay all fees required 
in connection with his work and shall comply with 
the Federal, State and Local Codes insofar as they 
ply to his work, and it is hereby agreed that those 
Codes are as fully a part of these Specifications as 
if herein repeated or hereto attached. 

Subcontractor shall notify Contractor of any dis- 
‘erepancies between drawings and specifications, and 
code requirements, prior to submitting his bid, and 
unless otherwise instructed shall be fully responsible 
for obtaining approval from the proper authorities 
for completing the installation as shown or called 
‘for. 


Contracts 

| Contracts awarded to Subcontractors for furnish- 
ing labor, materials and/or equipment covered by 
these Specifications shall be in accordance with the 
terms and conditions of Contractor’s standard 
inrinted subcontract, a copy of which may be seen at 
the office of the Contractor. 
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Trade Practices 
Workmanship shall be of the highest quality 
throughout, in accordance with the best standard 
practices of the trade involved, and shall be subject 
to the approval of the Contractor’s representative. 
Only union workmen, skilled in the tasks assigned 
them, shall be employed. 


Inspection 

All work performed under Subcontract shall be 
subject to the inspection of the Contractor’s repre-_ 
sentative, whose decisions shall be binding upon all 
parties. | 


Guarantee : 
All materials and workmanship furnished and in- 
stalled by the Subcontractor shall be guaranteed for 
a period, from the date of acceptance of the work, 
as specified in that section of the work involved 
under these specifications, and as provided in the 
Subcontract. j 


Exceptions or Substitutions 
Any exceptions as to materials and/or methods as 
included in these specifications or as shown on the 
drawings shall be made at the time the Subcontrae- 
tor’s bid is submitted; otherwise the Subcontractor 
shall assume full responsibility for the furnishing 
of the materials and/or the performance of the 
work as specified, and shall at his own (Subcontrac- 
tor’s) expense, pay for any additional costs incurred 
by substitutions made necessary by reason of the 
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Subcontractor’s inability to obtain specified mate- 
rials. 


Rules and Regulations 


_ All work, performed under the subcontract, shall 
conform to all applicable laws, ordinances and regu- 
lations of all governmental bodies having jurisdic- 
tion. 


Cleaning Up 

From time to time or as directed by the Contrac- 
tor’s representative and at the completion of the 
work, the Subcontractor shall remove from the 
premises all refuse, debris, surplus material, tools, 
scaffolding, etc., for which he is responsible and 
shall leave premises in a clean, orderly and accept- 
able condition. 


Temporary Heat 

Jf temporary heat is required for the work before 
the permanent heating apparatus is avaiable for 
use, the Subcontractor shall provide approved sala- 
;/manders or stoves with smoke pipes to outside of 
building or other approved heating apparatus, shall 
provide adequate and proper fuel and maintain fires 
as required for protecting or drying out his work. 
| Temporary heating apparatus shall be installed 
ka operated in such a manner that the finished 
Loa will not be damaged. 


Temporary Light and Power 
The Contractor will provide electric outlets lo- 
cated not over 100 feet apart on each floor and the 
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Subcontractor shall provide necessary extension 
eords and light bulbs required for light and power 
in connection with his work. 


Temporary Water 

The Contractor will provide without cost to the 
Subcontractor, all water used in connection with the 
Subcontractor’s work, and will provide hose con- 
nection at available places. The Subcontractor shall 
provide means of conveying water from this point 
to the point required. 


Admitted January 15, 1951. 


Mr. Healy: We have further agreed, Your 
Honor, that while this work was in progress at Mills 
Field, two employees of the Viking Company were 
injured and filed suits in the [384] Superior Court of 
the State of California in and for the County of San 
Mateo; and that these injuries that these men re- 
ceived resulted solely from the negligence of the 
Austin Company; that these men’s names were 
Estrada and Taylor; and in the month of August, 
Mr. Estrada obtained a judgment of that Court, 
and in the month of October—excuse me a mo- 
ment; in the month of August, 1948, he obtained a 
judgment in that Court of $15,000, that was re- 
duced to $12,500 on a motion for new trial, and 
which was paid; and in the month of April 

The Court: That was paid by whom? 


: 
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Mr. Healy: I was going to come to that in just 
a moment. I will read this in. 
The Court: Go ahead. 
Mr. Healy: And in the month of April, of 1949, 
a settlement was made with Mr. Taylor; that both 
of these men were injured while on the job there at 
‘Mills Field and within the course of their employ- 
_ ment and, as previously stated, solely as a result of 
| the negligence of the Austin Company; that the 
plaintiff herein, the General Accident Fire & Life 
| Assurance Corporation, pursuant to its policy of 
| public lability insurance and on behalf of its as- 
sured, the Austin Company, paid the judgment 
heretofore mentioned and certain other expenses 
and attorneys’ fees and paid the settlement that I 
| have heretofore mentioned and certain expenses 
and attorneys’ fees, all of which are evidenced by 
photostatic copies of each and every [35] draft that 
LT hold in my hands and will pass these to the Clerk 
| and ask that they be received as one exhibit. And I 
will state for the record—and this is subject to cor- 
rection by Mr. Siebold if it is incorrect—the total 
amount in the Estrada case was $14,227.31—strike 
that, please—$14,390.14; and the total amount in 
the other case, the Taylor case, was $5,068.10; that 
these expenses for depositions and the like and at- 
torneys’ fees were reasonable in amount. 
The Clerk: Plaintiff’s Exhibit No. 2 introduced 
| and filed in evidence. 
| (Whereupon photostatic copies of drafts re- 
ferred to above were marked Plaintiff’s Ex- 
hibit No. 2 in evidence.) 
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Mr. Healy: That Messrs. Bronson, Bronson & 
McKinnon were engaged by the plaintiff herein, 
they being attorneys-at-law licensed to practise in 
this State, to represent the assured, the Austin 
Company, in both of these lawsuits heretofore men- 
tioned ; that Bronson, Bronson & McKinnon, at the 
instance of the plaintiff herein and without the 
knowledge of the assured, the Austin Company, on 
or about October 3, 1947, sent a letter, a copy of 
which I hold in my hand—sent a letter to the Vik- 
ing Automatic Sprinkler Company demanding that 


they take over the defense of the Estrada action, — 


and pointing out this paragraph 7 that forms the 
real basis of this suit. 

I now hand to the Clerk that document and ask 
that that [36] be received. 

The Clerk: Plaintiff’s Exhibit 3 introduced and 
filed in evidence. 


(Whereupon letter referred to above was 
marked Plaintiff’s Exhibit No. 3 in evidence.) 


Mr. Healy: That on or about January 4, 1949, 
the insured, Austin Company, by Mr. H. A. Sims, 
its district auditor, at the instance and request of 
the plaintiff herein, wrote a letter and mailed it to 
the Viking Company in similar vein to the last ex- 
hibit 3, making demand upon the Viking Company 
to take over the defense of the Taylor case. I now 
hand that to the Clerk. 

The Clerk: Plaintiff’s Exhibit 4 introduced and 
filed in evidence. 


OO lS EE , 
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(Whereupon the letter referred to above was 
marked Plaintiff’s Exhibit No. 4 in evidence.) 


Mr. Healy: That thereafter, and after settle- 
ment was made in the Taylor case and on or about 
December 9, 1949, a letter was addressed from the 
assured Austin Company to the Viking Company 
calling attention that a settlement had been made 
with Mr. Taylor and demanding reimbursement for 
those amounts. I now hand a copy of that docu- 

ment to the Clerk. 

The Clerk: Plaintiff’s Exhibit 5 introduced and 
filed in evidence. [37] 


(Whereupon letter referred to above was 
marked plaintiff’s Exhibit No. 5 in evidence.) 


i 
Mr. Healy: That is all, Your Honor, except 
) 


there is 

The Court: Is that stipulation so far made 

agreeable to the defendant ? 

Mr. Boyd: May I just make one or two observa- 
_ tions pertaining to the stipulation ? 

The Court: It is not correct? 

| Mr. Boyd: Yes, but I want to just broaden it; 

as far as the negligence is concerned, I think that 
counsel will agree that the negligence was of the 
Austin Company, its agents, servants and employ- 
ees; is that correct? 

| Mr. Healy: Yes, that is. 

Mr. Boyd: The Austin Company being a corpo- 
| ration. Of course he stated ‘‘sole negligence,’’ but 
for the purpose of the stipulation it will be under- 
stood, I take it, counsel, that there was no negli- 
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gence on the part of the Viking Company, its, 
agents, servants or employees, which contributed to 
the injury of either Estrada or Taylor. 

The Court: Of course he said ‘‘sole negligence.”’ 

Mr. Boyd: I am sure that would cover it, but 
that explains its original 

The Court: Is that agreeable to you? 

Mr. Healy: I will agree to that, yes. 

Mr. Boyd: I also understand, counsel, that in- 
sofar as [38] this present action is concerned, in 
which there is a prayer for, I believe, $3,000 for 
your services in this action 

Mr. Healy: That is abandoned. That is aban- 
doned. 

Mr. Boyd: that is abandoned and elimi- 
nated from this present action. 

And with those qualifications, the stipulations are 
accepted. 

Mr. Healy: And may I state to Your Honor 
and to you, Mr. Boyd, that these figures and the 
vouchers or drafts which are in evidence, total a 
little more than the amount prayed for in the com- 
plaint, in that the amount prayed for in the com- 
plaint—I will withdraw that—exclusive of the at- 
torney’s fees that we sought; the point being just 
this: that in the complaint we only sought to re- 
cover the amounts paid to these two men plus the 
Court costs, plus the attorneys’ fees, but there were 
some other matters that were later discovered such 
as a few items of depositions and some investiga- 


tive work. 
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Lhe Court: Do you wish to have the complaint 
amended to conform to that? 
_ Mr. Healy: Yes, may we do that? 
_ TheCourt: Is there any objection? 
_ Mr. Boyd: No objection. I take it we now have 
: everything in, counsel. 
_ Mr. Healy: Yes, but there is just one more mat- 
ter. Does this gentleman belong to the corporation ? 
Is he a representative [39] that would know some- 
thing? I would like to ask him a question or two. 

Mr. Boyd: He is a representative, although he 
was not at the time, so it depends what your pur- 
pose is. 

Mr. Healy: May I call the gentleman, Mr. John- 
‘son ? 

The Court: Yes. 
| Mr. Healy: Will you take the stand, Mr. John- 
‘son. 

SAMUEL A. JOHNSON 

called as a witness by the plaintiff, being first duly 
sworn, testified as follows: 


| The Clerk: Will you please state your full name 
to the Court and the Jury? 
A. My name is Samuel A. Johnson. 


Direct Examination 


By Mr. Healy: 
| Q. Are you connected with the defendant Vik- 
ing Company ? A. Yes, sir. 


| Q. In what capacity? 
A. Iam an employee, an enginecr. 
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(Testimony of Samuel A. Johnson.) 

Q. Are you an officer? A. No, sir. 

Q. Are you a manager? 

A. Only insofar as I handle things when the 
manager isn’t here. 

Q. I will just ask you this: Are you familiar 
with this [40] contract that is here in evidence be- 
tween the Viking Company and the Austin Com- 


pany? A. Yes. 
Q. And you are familiar with this paragraph 7 
that we have discussed ? A. Yes. 


Q. I was going to ask you whether or not pur- | 
suant to the terms of that contract, your company 
did in fact take out public liability insurance. 

My. Boyd: If Your Honor please, that is en- 
tirely immaterial. Objected to on that basis; no - 
issue as to whether there is any insurance of any 
kind as far as its intent was concerned. 

Mr. Healy: May I be heard? 

The Court: I don’t quite see the materiality 
whether they took it out or not. Their insurance 
company is not being sued; they are being sued. 

Mr. Healy: That is right. But may I read the 
provision to Your Honor? It says: 


( 
‘Tt is understood and agreed that vendor is 


fully covered with public hability, workmen’s 
compensation and property damage insurance.” 


Jt is right on the first page, right down by 7; 
right down in this corner of the green one. It Is 


more legible. 
The Court: All right; I have it. [41] 
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(Testimony of Samuel A. Johnson.) 

Mr. Healy: I intend to show—I think I can 
show that—that that intent seems to be an essential 
ingredient, says Mr. Boyd—that they did in fact 
take out this type of insurance, and not alone that, 
but they had a contractual endorsement on it, so 
that they were well insured. If I can prove that, it 

would have probative value. 

Mr. Boyd: If Your Honor please 

: Mr. Healy: that they did cover this type of 
situation. So I think it is very material and has 
considerable probative value. 

Mr. Boyd: If Your Honor please, there are no 
allegations pertaining to insurance, compensation 
or any other kind in this action; it is entirely im- 
material. The only question that is alleged in the 
complaint and the only one that has been men- 
tioned, is whether or not the agreement that has 
been entered into was in effect a hold-harmless 
|agreement protecting not the insurance company, 

but the insured, the Austin Company, for the 
The Court: I am inclined to think that that 
might not be admissible, because of the fact that 
one might take out a public liability insurance pol- 
icy to protect one against something that one might 
not be liable for. That sometimes happens. 
| Mr. Healy: Yes, but if they had a contractual 
endorsement on it, wouldn’t it have a probative 
value that they realized [42] that they were expos- 
ing themselves by this contract to a contractual li- 
jability as distinguished from a tortuous liability, 
and paid an extra premium for it? 
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The Court: It mght be competent if the de- 
fendant were to offer some evidence by way of re- 
buttal, or offer evidence on their part to that effect. 

Mr. Healy: Very well. 

The Court: But I don’t think at this stage of 
the case it would be admissible. 

Mr. Healy: Very well, Your Honor. With that 
in mind IJ will withdraw my question. You may 
step down. 

Mr. Boyd: Now, may the Jury be instructed 
that there has been no evidence introduced ? 

The Court: Yes; the Jury will pay no attention 
to the discussions which we have just had. They — 
concern a legal question, and there has been no evi- — 
dence introduced. | 

Mr. Healy: We rest. 

Mr. Boyd: If Your Honor please, at this time I 
have a matter of law which I would like to take up, — 
if the Jury may be excused. ; 

The Court: All right. You haven’t had to listen ' 
to very much before you got another recess. Please 
take a brief recess, and bear in mind the admoni-— 
tion of the Court. 


(Thereupon the Jury was excused from a) 
Court Room.) [43] g 


Motion to Dismiss 
Mr. Boyd: May it please Your Honor, at this 
time I would like to make a motion to dismiss in” 
behalf of the defendant Viking Automatie Sprin- 
kler Company on the grounds that the plaintiff has’ 
offered no evidence to prove either as a matter of 
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fact or of law that the defendant is or may be re- 
sponsible for the allegations contained in the com- 
plaint. The plaintiff has, in effect, introduced what 
has already been determined as a contract contain- 
ing ambiguous language, and the contract on its 
face—the entire contract having been introduced in 
evidence—is ambiguous and contains certain pro- 
visions in a purchase order that conflict with even 
other portions of the contract itself. 
But confining ourselves solely to the paragraph 
7 that has been referred to, we find that the word- 
ing is simply this: 
‘‘Vendor agrees to protect and indemnify the 
buyer against all claims for damages, lawsuits, 
etc., which may arise due to difficulties en- 
countered while vendor is servicing this opera- 


| tion.”’ 


Now, by stipulation we have the indisputed fact 
that the negligence of the insured of the plaintiff 
'was the sole cause of the accident resulting in the 
injuries to Taylor and Estrada. We have a further 
‘stipulation that the negligence of the Viking Com- 
| pany, its agents, servants and employees, in no [44] 
way contributed to the happening of either of these 
two accidents. And we have the further stipula- 
tion, at least in effect, that the insurance company, 
the plaintiff in this action, did insure the Austin 
Company and assumed their legal liability and ulti- 
mately made payments under that policy. 
It seems to be well established in all cases, and 
particularly in Pacific Indemnity Company vs. Cal- 
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ifornia Electric Works, 29 Cal. App. (2), 260, that 
in order to indemnify against your own negligence, 
it would have to be clearly and plainly stated in the 
agreement that the other party agreed to relieve 
the defendant from all lability caused by its own 
negligence. In that case the Court quoted with ap- 
proval 31 Corpus Juris, page 450, which provides: 
‘“Where a person is not primarily responsi- 
ble for the act or wrong which causes the in- 
jury, there is no liability on his part to indem- 
nify the one who has paid the damages. Thus a 
person is not entitled to indemnity for pay- 
ments made by him on a judgment against him 
for injuries to a third person, where it is ap- 
parent that the judgment was based on his own 
negligence or wrong or that of his employees.”’ 


The question has been discussed in a great num- 
ber of cases, and there are quite a few cited in 175 
A.L.R., 144, and we have somewhat similar lan- 
guage in some of those citations that we have [45] 
here: 

‘‘In the ‘contractor cases’ the argument has 
been frequently advanced in defense of the 
strict construction rule that the interpretative 
inclusion of the indemnitee’s own negligence 
under the indemnity agreement would impose 


upon the idemnitor a liability the extent of 


which would be uncertain and indefinite and 
entirely in the hands of the indemnitee—a li- 
ability which could not only wipe out all profit 
but might exceed the total consideration for 


the job or even the indemnitor’s entire for- — 
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tune. Stress has also been laid upon the ‘hazard- 
ous’ nature of the work the indemnitor is 
| engaged in doing as a contractor or sub-con- 


tractor.’’ 


_ Although no evidence has been introduced and 
the contract has not as yet been read by Your Honor, 
it does cover the United Airlines construction, it is 
for a sprinkler system, and it is on a cost-plus basis. 
There are several cases that have been cited in 
A.L.R. and in other digests which seem to clearly 
state that in order to indemnify yourself against 
your own negligence, there is no rule or public pol- 
icy against it, although the Courts will look very 
carefully to see what the intentions of the parties 
are before they will do so; and in order to have any 
of these agreements hold harmless, no matter how 
broad they may be, and no matter what the wording 
is, in order to have them hold [46] and indemnify 
against your own negligence, it is necessary that you 
specifically provide in the agreement itself the in- 
tent of the parties by stating in so many words, 
“This agreement covers acts of liability, of negli- 
gence’’ and so forth. 

Now assuming, as I think we will have to assume, 
that insofar as this particular purchase order is 
| concerned, as I said in my opening statement, 
_ Your Honor, and I am serious about it, it was never 
‘intended to cover a contractor-sub-contractor ar- 
| rangement; and it is actually a form printed by the 

American Sales Book Company and pertains to the 


| 
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buying and selling of merchandise, and it is obvious 
by the conditions down at the bottom 

‘‘Shipping notice shall be mailed ag soon as 
material has been forwarded ’’—— 

‘‘Invoice in triplicate’’— ‘‘Carloads shall be 
loaded to maximum capacity—if not, the ven- 
dor agrees to pay the excess freight’’—‘‘ear- 
tage or packages—no charge will be allowed for 
either’’—when they get 


The Court: Where do you get the fact that these 
forms were actually forms prepared by this Book | 
Company ? | 

Mr. Boyd: Right there at the bottom of the | 
agreement. I have an original here, if I may point — 
it out to Your Honor. 

The Court: It doesn’t appear on the copy. [47] 

Mr. Boyd: Here it is, right down there at the 
bottom. 

The Court: Oh, yes, I see. That doesn’t appear | 
in the copy. Of course they may have just printed — 
this for the Austin Company. 

Mr. Boyd: Well, obviously it is 

The Court: Because it does say at the top that — 
this is the Austin Company. It may be that these 
stereotyped provisions were prepared by the Book» 
Company, and then it may be that they are just in” 
the business of doing this kind of work. It 
wouldn’t make any difference one way or the other, 
because it is the Austin Company’s form of con- 
tract. 
Mr. Boyd: May I just point out, insofar as item 4 
5 down there is concerned : 
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‘Bills shall be payable on the 15th of the 
month following shipment (if material has 
been received) and 2% deducted.”’ 


Well, now, when we get into the contract itself, 
that is, the printed contract between the Austin 
Company and the Viking Company, on page 2 of 
the printed contract, under the provisions as to 
“payment we have other provisions set out, 85% to 
be paid when the work is completed, and so forth. 

And if Your Honor will note that in the contract 
itself the compensation is 10% for overhead and 
8% for profit based on the sum of the cost of the 
work plus overhead. There is no provision for any 
deduction for cartage, packing, hauling and [48] 
things of that kind. It is all included in the cost- 
plus contract that has been entered into between the 
parties. 

So it seems to me, under the well established rule 
that we must take all of the contract and apply it 
together, the only reasonable interpretation of the 
contract would be that it was a cost-plus contract 
and that that purchase order was merely something 
‘that was added as something to type up a form. But 
in any event, limiting ourselves entirely to the pro- 
Visions of paragraph 7, we have what must be eon- 
isidered as an ambiguous contract. Under those cir- 
cumstances, by the provisions of the Civil Code and 
‘by all of the eases, the rule is that the question of 
interpretation of an ambiguous contract is based 
upon the intent of the parties. 

Now, we don't have one single word of evidence 
jas to what the parties intended. 
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As has been held by Judge Erskine when the 
motion to dismiss was brought up on the pleadings, 
the contract contains what IJ believe he referred to 
as a latent ambiguity, and he said in effect that it 
would be necessary to introduce evidence to deter- 
mine the true intent of the parties, dated July 24, 
1950. 

The Court: Yes, I have that. 

Mr. Boyd: You have that. So the plaintiff comes 
in here. They put the entire contract in evidence, 
which shows further ambiguities, and they rest their 
case without even [49] attempting to explain by 
the parties who made the contract what the inten- 
tion was, not between the plaintiff and their in- 
sured, but between the Austin Company and Vik-— 
ing Company who are the parties that made the- 
contract, even though in my opening statement I 
think I made it very clear that we denied that it 
was the intention of the Viking Company to ever 
hold harmless and protect for their own negligence.’ 
I say, in effect, they come in here and rest, intro- 
ducing no evidence as to what the intention was of 
My. Sims, who is in the Court Room, or of other 
employees of the Austin Company who were pres-— 
ent and entered into the agreement and made this 
contract. 

So I submit to Your Honor that, under those cir- 
cumstances, the only rules that can be applied are 
the general rules for the interpretation of contracts, 
including number 1: When a contract is prepared 
by a certain party such as this one is—they are 
printed forms by the Austin Company—and there 
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is ambiguity, the contract will be construed most 
strongly against the person causing the ambiguity. 

I would like to ¢all to Your Honor’s attention 
ao California cases as to contracts, Stein vs. Archi- 
bald, 151 Cal. 220, and Caletti vs. State, 45 Cal. 
App. (2) 305, holding that a contract of indemnity 
will not be construed to indemnify a person against 
his own negligence where such intent is not ex- 
pressed in clear and unequivocal language. 

The Court: What case are you reading [50] 
from ? 

Mr. Boyd: I am reading from an excerpt taken 
from those two cases, Stein vs. Archibald, 151 Cal. 
220, and Caletti vs. State, 45 Cal. App. (2) 305. 
They are cases holding that the interpretation of 
sontracts will be against the party who causes the 
ambiguity to exist. And I am sure Your Honor 
F familiar with the various rules as to the intent 
f the parties, and where you have an ambiguity 
Ne only way that you can do is to show the cireum- 
stances that surround it, and the burden of proof 
s on the plaintiff to prove what he intended. But 
n this case, insofar as this motion is concerned, at 
‘east, we do not even have an effort made by the 
olaintift to carry his burden of proof and show 
sven what he claims was the intent of the Austin 
Jompany insofar as this particular contract was 
soneerned. So I will submit to Your Honor that 

The Court: Of course, if that were necessary to 
ve raised as a part of the affirmative burden of 
proof, then the Court should permit at this time 
jhe question that Mr. Healy asked of Mr. Johnson 
| 


} 
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to be answered, if it is a part of the affirmative 
burden. 

Mr. Boyd: I don’t think that insofar as whether 
or not Mr. Johnson carries insurance would in any 
way affect in any way the meaning or interpreta- 
tion 

The Court: If the plaintiff has the burden of 
showing the true intent of the parties, and as you 
have just said, he has not carried that burden, then 
he would have the right if [51] he could show it, if— 
there is any evidenciary matter that might be | 
corroborative of the intent of the defendant. 

Mr. Boyd: I agree one hundred per cent that if 
he has any evidence that would tend to interpret 
or set forth the intent of the Austin Company to_ 
cover this particular situation—any evidence that~ 
he has—he not only has the right, as I see it, Your 
Honor, but also the duty to come forward with his 
evidence and show what the intent was. 

The Court: But you objected to the question 
that he asked along that line. ( 

Mr. Boyd: That was on the question of insur-~ 
ance. | 

The Court: Yes, but it was his contention that’ 
the fact that the defendant may have taken out in-” 
surance to cover the kind of lability that is re 
ferred to in paragraph 7 of the agreement might be! 
evidenciarv in character as to the intent with 
which the language in paragraph 7 was used. 

Mr. Boyd: Well, I would submit, Your Honor, : 
that the intent of the parties to any agreement 
should be based primarily on the intent of the man 
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that is making the claim that the agreement exists 

and it covers certain things. In other words, we 

have got to put the General Accident in the same 
shoes as the Austin Company. There has been not 
even a policy introduced; I assume that they have a 
policy and so forth; we don’t know the provisions 
of it, but we at least cannot put them in any better 
position [52] 

The Court: I think in submitting the case, the 
plaintiff is assuming that it can have no greater 
rights than Austin. 

Mr. Boyd: I took that assumption. 

The Court: No question about that. 

Mr. Boyd: Here we have the Austin Company 
and the Viking Company, two parties to a contract, 

two parties to an agreement. We have not one 
single word as to the circumstances surrounding 
the execution of the contract or their intent. 

The Court: I think I understand your point. I 
would like to hear what Mr. Healy has to say. 

Mr. Boyd: Yes, Your Honor. 

Mr. Healy: Yes, Your Honor. I have these re- 

|marks to make. 

| I need not call to Your Honor’s attention that 
this is a motion to dismiss, similar in form to a mo- 
tion for non-suit in the State Court, and I take it 
the rule is well settled that you must indulge in 
every legitimate inference against this motion. 

| There is more, much more, before Your Honor 
than there was before Judge Erskine. For instance, 
the entire contract is before Your Honor. Only 
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paragraph 7 in haec verba was before him, and he 
did not read it all. 

And we must not forget that the contract over on 
page 3, under Article XJI—it is a cost plus a fee 
sub-contract—on page 3, Article XII three separate 
and distinct rather [53] long paragraphs dealing 
with the subject of insurance, requiring this sub- 
contractor to take out Workmen’s Compensation 
and public liability insurance, setting forth what the - 
amounts are: $100,000 for injury and death of one 
person, $200,000 for two or more persons, and $10, 
000 property damage for one accident. A detailed 
scheme is set up. If you construe that back with — 
paragraph 7—and paragraph 7, as I view it, Your 
Honor, is in two parts—one might say there are 
two obligations cast upon this Viking Company _ 
under paragraph 7: One, that they are to take out 
insurance, three different kinds of insurance, pub- 
lic liability, Workmen’s Compensation and prop-— 
erty; and the other part is that they are to protect 
and indemify the Austin Company against all 
claims for damages. 

Constructing all this together, certainly I make™ 
bold to say that at least there is an inference—and — 
T am going to state it more strongly than that—but 
certainly there was an inference that there was to 
be public liability insurance taken out by this com-_ 
pany. To cover what? To cover all losses by the 
buyer. 

My friend Mr. Boyd has indicated to Your 
Honor the following propositions of law: 
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1. That a contract to indemnify another against 
his own negligence is not per se against public 
policy. And I agree. But he has indicated that such 
a contract will be [54] strictly construed. I think 
that is right. I think that is right. 

But he has further indicated that such a contract 
will not be so construed unless it specifically says 
: against one’s own negligence. That is not the rule. 
This 22 California Appellate (2), the case of 
Southern Pacific against Fellows—I don’t know if 
Your Honor has it on your desk or not—— 

The Court: No, I have not. 

Mr. Healy: 22 California Appellate (2), at page 
87, Southern Pacific against Fellows. The facts are 
very similar to this. I can recite them to Your 
Honor very quickly. The Southern Pacific was 
building a roundhouse. 

Would it be too much trouble to ask the Clerk or 
Bailiff to get 22 Appellate (2) just so I can read 
Your Honor a sentence out of it. But if I may con- 
tinue, I will state the facts very simply. 

Mr. Boyd: May we also have the other case at 
the same time, 29 California (2) ? 

The Court: I have that here. 

Mr. Healy: The Southern Pacific Company were 
building a roundhouse down south some place. They 
engaged the services of one Mr. Fellows as sub- 
contractor; they were operating as general contrac- 
tor; themselves and he sub-contracted to do certain 
work thereunder. As I read the opinion, there was a 
big track running along down the building and two 
eranes were [55] running on that. M1. Fellows, the 


—— SEO 
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sub-contractor’s, employees were operating one of 
these cranes. One of Mr. Fellows’ men was sitting 
astride an iron beam near a live wire performing 
some work, and the Southern Pacific man was 
derelict in that he did not turn off the juice and 
the emplovee was severely injured and he brought 
suit in the United States District Court and he got 
a judgment for $25,000 against the Southern Pacifie 
Company, it was affirmed and the Southern Pacific 
paid it. Then they took a look at their contract that 
they had with Mr. Fellows, which is no broader 
than the one before Your Honor and in which I 
want to call Your Honor’s attention to the fact that 
this agreement does not say against the Southern 
Pacific Company’s negligence; I was going to point 
out the very place to Your Honor there, and the 
Court says that such language is broad enough to 
cover the negligence of Mr. Fellows or the negli- 
gence of the Southern Pacific. 

The Court: The provision in this Fellows case 
and that provision in the Pacific Indemnity case 
are much more specific than the provision in this 
ease. The provision in the Fellows case is that ‘‘The 
contractor expressly agrees to indemnify and save 
the railroad harmless from and against any and all 
claims for losses, damage, injury and _ liability 
howsoever same may be ecaused,’’ 

Mr. Healy: That is right. 

The Court: ——‘‘resulting directly or indirectly 
from [56] work covered by this agreement.” 

Mr. Healy: That is right; I think it is stronger. 

The Court: That is much stronger. 
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Mr. Healy: I think it is stronger. I am candid 
in everything I say: I think it is stronger, but I am 
citing now that case particularly for this, to rebut 
Mr. Boyd’s contention that such contract is not 
valid unless it expressly covers the indemnitee’s 
own negligence. 

The Court: Judge York, who wrote this deci- 
sion, covers it. He says, 

‘‘The indemnity clause in the contract, under- 
taking, as it does, to indemnify railroad com- 
pany from and against ‘any and all claims, 
loss, damage, injury and liability howsoever 
the same may be caused, resulting directly or in- 
directly from work covered by this agreement, ’ 
is so sweeping and all-embracing in its terms 
that, although it does not contain an express 
stipulation indemnifying appellant against ha- 
bility caused by its own negligence, it accom- 
complishes the same purpose.’’ 


Mr. Healy: All right. Can’t we say the same 
hing here? Is there anything broader 

The Court: You can’t say the same thing here, 
Mr. Healy, because you haven’t got that language. 
| Mr. Healy: Can’t we say it from this stand- 
dint: is there [57] any word in the English lan- 

age more embrasive than the word ‘‘all’’? That 
vord is used right here—‘‘agrees to protect and 
Mlentnity the buyer against all claims for dam- 
rs it doesn’t say ‘‘howsoever caused.” 

The Court: It says, ‘‘which may arise due to 
lifficulties encountered while vendor is servicing 


i operation.”’ 


t 
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Mr. Healy: That has been stipulated to, that 
these fellows were within the course of their em= 
ployment. That means no more than that. Certainly 
they wouldn’t indemnify them if they were off at a 
dance; it means while they were on this job. 

I say this to Your Honor: Mr. Boyd asked me 
whether or not when I said, ‘‘sole negligence,” 
would that exclude negligence upon the part of the 
defendant. I said it would, Your Honor, because 
you can’t have any more negligence than sole negli- 
gence. And I say you can’t have any more claims 
than all claims. By the same token, sir, if it is all 
claims and all lawsuits, it is going to take in every- 
body’s claims and everybody’s lawsuits. | 

To add what was in the Fellows case, ‘‘whether 
caused by one or the other or howsoever caused—” 
I think that is the wording in the Fellows case—is, © 
if we are going to be technical, merely redundant. — 
If I say, ‘‘I will indemnify Austin against all” 


claims’”’ 
The Court: That is not the reasoning of the 
Appellate [58] Court of California in this Fellows 
case. The Judge there in writing the opinion does 
not reason on the basis that ‘‘all claims’’ was suffi- 
cient; he reasons on the basis that since the language 
is ‘‘howsoever the same may be caused”’ that that 
indicates an intention to in no way single out the 
claims as to causes at all, and he says that because 
he says that it is so sweeping and embrasive in its 
terms that although it does not contain an express 
stipulation of an indemnity against liability caused 
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by its own negligence, it accomplished the same 
purpose. 

Mr. Healy: Well, I don’t think I was saying 
anything contrary to Your Honor’s last few re- 
marks. 

The Court: You seem to think that since it 
says ‘‘all claims for damages arising out of the 
course of the work that that is just as ciear in 
broadening the hability on the part of the indemni- 
tor, just as broad and all-embracing as if it did con- 
tain this more broad statement that was used in the 
Fellows case. 

Mr. Healy: I do, sir. If I were to indemnify 
someone for all claims—to quote the Declaration of 
Independence, ‘‘All men are created equal’’—that 
‘means all men—— 


The Court: J can follow you on circumstances 
where a contractor and _ sub-contractor engage 
themselves by contract and where the purpose is, of 
‘course, that the contractor shall not incur any lia- 
bility by virtue of damages that might ensue [59] 
fas a result of work done by the sub-contractor, that 
the sub-contractor, unless he particularly engages 
himself to that end, is not engaged in the business 
of msuring the main contractor against his own 
misfeasances, therefore, that being the case, more 
particularization would be needed in fastening that 
kind of liability upon the sub-contractor. 

Mr. Healy: Isn’t that where you get yourself 
into the provisions that we have right here? 

| The Court: If it was an insurance company 
Whose business it is to indemnify, then you would 
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find the Courts, of course, extending and applying 
the most liberal doctrine as to lability against the) 
insurance company, because it is the business of an 
insurance company to indemnify against all claims 
and demands. That is what it is doing; it is getting 
paid for the purpose of assuming that kind and type 
of liability, and hence the language which is used 
in policies that delimit liability of an imsurance 
company are interpreted favorably to the insured. 
But when you have two people who are not in- 
surers but are engaged in a different kind of ac 
tivity, it would seem to me, from what I have read 
on this subject, that to impose upon one party to 
this kind of contract an insurance liability for 
which insurance companies get paid would be to 
extend the doctrine with which we are concerned 
here beyond the limits of reason. | 

While counsel says it is not against public policy — 
to have [60] such an agreement, I think that what 
is meant by that is that it is not against publi 
policy because of the fact that insurance is per 
mitted to protect one against the consequences 0! 
his own negligence, and it could well be argued tha’ 
since the State permits a man to pay for protection 
against his own negligence, that there would no 
be anything against public policy in allowing any 
one to contract on that basis to protect himsel 
against his own negligence whether it be with an m 
surance company or not. 

But I don’t think we are here concerned with am 
question of public policy. What is before us her 
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is whether under the circumstances in which this 
contract was written, the status of the parties, what 
their respective engagements were, what they were 
to do, the nature of their work, the nature of their 
relationship to one another as to whether or not by 
the Janguage contained in paragraph 7 of this con- 
tract that that meant that the sub-contractor was 
to become an insurer of the main contractor, to pro- 
| tect the main contractor against the consequences 
of the main contractor’s own negligence. That is 
really the whole question, and I don’t think that 
there is any evidenciary matter that is of any con- 
sequence here except the fact that we have here 
two contractors; that they made this contract be- 
tween them; the nature of the work in which they 
| were engaged; what happened, how it happened, and 
|whether or not under the cireumstanees that we 
ihave here that clause [61] means that the sub- 
,contractor must indemnify the Austin Company 
‘against the consequences of its own negligence. : 
We ean forget about the insurance company 
which is the plaintiff, because it merely is asserting 
ithe claim which has validity only if it could be as- 
_serted by the contractor. 
Myr. Healy: Oh, yes, no doubt about that. I 
would like you not to be unmindful of this—— 
The Court: You go ahead. 
Mr. Healy: J didn’t mean to interrupt you; I 

(am sorry. 

The Court: You go ahead. I have read during 
the noon reeess this case whieh Judge Erskine cited, 
and of course there he cited that case mainly be- 


| 
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cause of the fact that the sole question before the 


Appellate Court there was whether or not the evi- 


dence was admissible to vary, to explain the mean- — 


ing of a provision of the contract which was 
ambiguous. 

Mr. Healy: And they held it was. 

The Court: The Appellate Court reversed it. 

Mr. Healy: No, affirmed it. 

The Court: The Appellate Court affirmed the 
Trial Court in that instance in letting the evidence 
in. The Trial Judge held in the Pacific Indemnity 
case that the provision of that contract did not 
constitute an agreement to indemnify the contractor 
against his own negligence 

Mr. Healy: In the light of the explanatory evi- 
dence. 

The Court: But the Appellate Court did not 
pass on that [62] precise question, but merely held 
that the provision in the contract was ambiguous. 

The lower Court held that it did not bind the 
subeontractor, and the upper Court held that be 
cause the provision was ambiguous, it was proper 
to admit evidence. And on that basis, Judge Er- 
skine, apparently feeling that this provision was 
ambiguous, denied the motion to dismiss on that 
ground. It is true, I think, that perhaps if I were 
deciding that motion in the same position, in the 
exact same position that Judge Erskine was, I 
would have also denied the motion to dismiss, but lL 
would have denied it or reserved a ruling on it, 
on the theory that the Court ought to have more 
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facts than circumstances before ruling on the effect 


| 


7 


of the agreement. 

And I think that is a very wise procedure to 
follow, because on a motion you get just what the 
attorneys want you to have; when you have got all 
of the curcumstanees, you are in a position to know 
more about the case and perhaps make a juster 
ruling. 

The provision in that case—I suppose you are 
familiar with it 

Mr. Healy: Oh, yes. 

The Court: was even more specific than the 
provision in our case. I am referring now to the 


provision in the Pacific Indemnity case. The pro- 


Vision in that contract was: 

‘You agree that work described herein will 
be [63] performed by you, and as an independ- 
ent contractor and not as an employee of the 
company. You will indemnify and save Com- 
pany harmless from and against any and all 
loss, damage, injury, liability, and claims there- 
for, including claims for injury or death to com- 
pany’s employees and damage to company’s 
property and claims of liens of workmen and 
materialmen, howsoever caused, resulting di- 
rectly or indirectly from the performance of 
this agreement; and will obtain and maintain 
in effect insurance, including Workmen’s Com- 
pensation insurance, to protect Company from 
the above in amounts satisfactory to the Com- 


pany.’’ 


There is a more comprehensive clause and still 
the Court held that ambiguous in that case. 
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Mr. Healy: ‘There are two or three things that 
you must not lose sight of in that case. That is an 
action for declaratory relief in which the trial 
Court sitting without a Jury had before him the 


contract, and then he received extraneous evidence ~ 


to shed light upon what the.intent was. Then he 


made findings of fact and conclusions of law that — 
it was never the intent to cover the negligence of | 


the Standard Oil Company. Then the Standard 
Oil’s insurer, the P. I., took it up on appeal, and 
their sole contention was that the trial Judge was 
in error in holding in this way. That is all [64] 
the Court was really deciding, whether or not it 
was permissible to bring this parol evidence in. 
Once they found it permissible to bring it in, they 
weren’t going to disturb the findings of fact of the 
trial Judge. I think that should not be lost sight of. 

The Court: That is correct. 

Mr. Healy: Judge, I would like to say this, in 
none of these cases do we find—I don’t see how we 
can get away from the fact in this case that this 
Viking Company agreed to carry insurance. Now, 
look; they agreed to carry insurance, and they 
agreed to even name, under certain circumstances— 


if you will look at the third paragraph of that © 
Article XII back on page 3, they agreed under 


certain circumstances to name the contractor, that 
is the Austin Company, as an additional assured, 
and they also provided that certificates of all such 
insurance should be furnished to the contractor. 
Now I am going to ask this question, to pose this 
question: Why is the Austin Company interested 
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that the Viking Company have insurance? What 
did they care whether they have insurance? If it is 
a sub-contractor they could commit all the torts in 
the world and Austin Company could not be re- 
sponsible, could they, under the familiar rule that 
chere is no imposition of tort liability between a 
sub-contractor and contractor? If they are true 
ndependent contractors—and that is what they 
vere here—there cannot be any imposition [65] 
yf vicarious liability. So what are they talking 
rbout insurance for here or lawsuits? Doesn’t it all 
lovetail right back that there is a reason for it? 
Your Honor said this, or maybe Mr. Boyd said 
t, that they took this cost-plus, a fixed fee con- 
ract. The fee was ten per cent. Can’t we reason- 
ibly assume that it would have been cost-plus only 
ight per cent or something less, if they did not 
have to take this public liability insurance in rather 
Eh amounts? It costs money to carry that much 
msurance. If it was an ordinary contractor putting 
na sprinkler system he would be willing to do the 
ob for a little bit less if he did not have to carry 
bublie liability insurance. That isn’t an. unreason- 
ible assumption. But he is bound to carry high 
imits, to furnish certificates of it to the contractor, 
the Austin Company, and in certain instances to 
ven name the contractor, the Austin Company, as 
n additional assured. 
| I say why? What would they care whether they 
lad insurance or not, unless there is some meaning 
it? 
I ask you again not to lose sight of the fact—I 
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know you won’t—but this is a motion for a non- 
suit and we have got to take this thing in the hell 
most favorable to this plaintiff. 

I could argue the law question, but I am con- 
vineced I have now covered everything-—— 

The Court: What you have said would equally 
apply to the [66] contractor in its relationship to 
the United Airlines. The United Airlines undoulil 
edly required the contractor to carry public liability 
insurance. | 

Mr. Healv: Thev may have; I have never seen. 
the contract. | 

The Court: I assume they must have. I don’t 
suppose people enter into a contract these days 
without requiring the contractor to furnish publie 
liability and compensation insurance. 

Mr. Healy: Let’s forget compensation. 

The Court: As a matter of fact, the owner al- 
ways insists upon that paragraph, as I recall it, 
that the contractor have that kind of insurance, 
and it is regarded as a part of the cost. 

Mr. Healy: That may be as a practice, Judge, 
but we are looking at this thing from a legal stand- 
point. And we know that there can be no imposition 
of liability upon the contractor for the tort of the 
independent sub-contractor except under certain 
circumstances—non-delegable duties and the like. — 

Suppose some child was around or some visitor. 
and the Viking Company dropped a big hammer on 
top of his head, could the Austin Company be held 
for that? Certainly not. If it came into your Court 


vs. Viking Automatic Sprinkler Co. 103 


you would have to grant a non-suit against the 
plaintiff. [67] 

Why is this Austin Company solicitous here that 
the Viking Company carry public liability insur- 
ance and in certain instances name them? I say 
because it all adds up: they intended to. This was 
artfully drawn; this wasn’t just thrown together: 
“For all claims’’; it can’t be any more universal, 
and they have to carry insurance against ‘‘All 
claims for damages, lawsuits, ete.’’ I don’t like 
that ‘‘et cetera’’; I say I don’t like it; I don’t know 
what it means, but I am not worried about it. 

The Court: But you have to read the whole 
clause. 

Mr. Healy: Yes. 

The Court: And fairly reading the clause, you 
find this: that is starts out by saying that: ‘‘It is 
understood and agreed that vendor’’—that is the 
Viking Company—— 
| Mr. Healy: Yes. 

The Court: ——‘‘is fully covered with public 
liability, Workmen’s Compensation and property 
damage insurance.’’ That means, of course, that the 
vendor has protected itself against liability which 
may be against it of any nature—public liability— 
as it protected itself against public lability or 
Workmen’s Compensation or property damage. 
‘“‘It is understood that the vendor is fully cov- 
ered’’—in other words, that the vendor has pro- 
ected itself; then it goes on to say: ‘‘And agrees 
(0 protect and indemnify the buyer against all 
a for damages, lawsuits, ete., [68] which may 
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arise due to difficulties encountered while vendor 
is servicing the operation.”’ 

If I were the attorney for your opponent in the 
matter, I would argue that that provision is not 
ambiguous; that it is clear that what is referred 
to there is liabilities that are incurred by the 
vendor in its operations, and not by anybody else; 
and that it is against those failures, misfeasances 
and other activities of the vendor for which insur- 
ance protection is to be carried and should be car- 
ried, and that that does not mean that the kind of 
insurance that is spoken of there is insurance 
against the misfeasances or negligence of some- 
body else, because there is no reason arising out 
of the contractual relationship that anyone else 
except an insurance company engaged in that kind 
of work should engage in that kind of indemnifying 
arrangement. 

So that it seems to me that you can read right 
into the clause there that what was intended that 
insurance should cover and the indemnification is 
coincident with the kind of imsurance that is re- 
quired to be written. 

Mr. Healy: Your Honor read something here 
that is not there, if I may respectfully say so. 

The Court: No, I am reading the whole sen- 
tence. It is all one sentence. Let’s read it together. 

“‘It is understood and agreed that vendor is 
fully covered with public lability, Workmen’s 
Compensation [69] and property damage in- 
surance’”’ 


Now the sentence doesn’t stop there. 
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Mr. Healy: No. 

ike. Court: ‘and agrees to protect and in- 
demnify the buyer against all claims for damages, 
lawsuits, etc., which may arise due to difficulties 
encountered while vendor is servicing this opera- 
tion.’’ 

Mr. Healy: Yes, but you read something else 
in, Your Honor, when you read it the first time 
when we were discussing it. Your Honor said after 
the words ‘‘fully covered with public liability insur- 
ance’’ means liability for its own dereliction. Why 
do you read that in? Right at that point you read 
that in when you were discussing it with me. Why 
do you say that? 

The Court: Because he is the vendor under the 
contract. Why should that be interpreted that the 
vendor is protecting the main contractor? There 
may be a dozen sub-contractors on the job. 

My. Boyd: There were, Your Honor. 

The Court: There may be more than one main 
contractor on the job. Why should you read that to 
cover anything more than the activities in which 
the vendor is engaged under its own contract ? 

Mr. Healy: I will tell you why: Because in the 
very next clause, not a new sentence, this vendor is 
agreeing to indemnify the vendee or the Austin 
Company for all damages [70] against losses. Maybe 
T haven’t explained my idea there. 

The Court: Jf your interpretation of that is 
correct 

Mr. Healy: That is the way he has got it there. 
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The Court: -——then the clause ‘‘which may 
arise due to difficulties encountered while vendor is 
servicing this operation’? would mean that, under 
this provision, the vendor would be liable for all 
damages and claims which the vendee might suffer 
during the period of time that the vendor was 
functioning under this contract, irrespective of 
whether they had anything to do with the vendor’s 
contract. 

Mr. Healy: Ob, no, no. 

The Court: It doesn’t say, ‘‘Due to the’’—— 

Mr. Healy: Yes, it does. 

The Court: It says, ‘‘Due to difficulties encoun- 
tered while vendor is servicing this operation.”’ 

Mr. Healy: Yes; that is the Viking Company. 

The Court: It doesn’t say, ‘‘ Difficulties encoun- 
tered by the Viking Company.”’ 

Mr. Healy: The vendor is the Viking Company, 
Judge. 

The Court: JI am just pointing that out to you 
as another basis. That merely fixes the time period, 
that is all that does, while their contract was in 
effect, while the Viking Company’s contract is m 
effect—if your analysis of the meaning of this 
language is correct, that during that period of time, 
the Viking Company would be liable for all loss 
and [71] damage which vendor might suffer be- 
cause of any claims. 

Mr. Healy: That would be an unreasonable con- 
struction. You mean if somebody else got hurt— 

The Court: It is somebody else that is involved 
here. It isn’t the Viking Company that has ‘caused 
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any damage here, so if somebody else is meant by 
that, that is somebody else under that provision of 
the contract. 

Mr. Healy: I think that means arising out of 
their servicing. It is stipulated that these fellows 
were employees of the Viking Company, they were 
working in the course of their employment, and 
they were hurt. 

Your Honor, again I say I don’t think I have 
made myself clear; I really don’t. I don’t want to 
labor the argument and take up too much of your 
time 

The Court: That is all right. 

Mr. Healy: Your Honor, the way I read this 
thing and these provisions about insurance runs as 
follows: That the only reason that the Austin peo- 
ple, who drew all these contracts, that is true, were 
solicitous that there be insurance on this Viking 
Company—because otherwise they wouldn’t care— 
was because they, themselves, felt that if they were 
negligent they could look to the Viking Company 
for reimbursement; but maybe the Viking Company 
may be defunct, in liquidation; maybe they can’t do 
it, so they say, ‘‘You carry insurance, and you give 
us these certificates.’’ [72] 

Again, I say to Your Honor as a lawyer, you 
can’t get around the fact that tortuous activities 
on the part of a sub-contractor will not and cannot 
impose liability on the Austin Company. Therefore, 
why would they give a hang whether they had insur- 
ance or not if it was not for the very reason I dis- 


cussed 2? 
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The Court: There may be a number of reasons 
why they would want to do it. 

Mr. Healy: For instance? 

The Court: The work might be stopped and the 
contract might be interfered with because of the 
fact that the vendor here, the sub-contractor 

Mr. Healy: The State might step in? 

The Court: ——was not able to complete his 
work, or there was difficulty against which he was 
not insured that might be the proper function of 
the main contract, and then they didn’t want to be 
joined. 

Of course, the answer to all of that is that obvi- 
ously the Austin Company did not have that 
thought in mind, because they carry their own 
liability insurance to protect themselves against 
their own lability. 

Mr. Healy: For all we know 

The Court: That is the clearest indication in 
the world that they did not have any such thought 
but they were looking to the vendor, to the sub- 
contractor, for damages and any [73] insurance 
company that he might have for that damage. They 
just didn’t have that in mind. 

Of course, this is a nice thought so far as the 
insurance carrier is concerned, and if it ean, 
through the medium of subrogation recoup any of 
what it is called upon to pay, it is perfectly proper 
for it to do so. But you can’t do so unless the 
Austin Company had this right on its part. And it 
seems to me that that is just completely incompat- 
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ible with the circumstances under which this agree- 
ment was entered into and with the actions of the 
Austin Company itself. It had its own insurance; 
it had no reason to worry. It had no reason to ask 
a sub-contractor to protect it against the conse- 
quences of its own negligence. It already had ade- 
quate insurance covering it. That was within its 
own mind, that it wanted to protect against that, 
and there is no answer to that. It is completely at 
variance with the way in which a business is ordi- 
narily conducted and these contracts are entered 
into. 

I know there has been litigation on this very sub- 
ject, because we have gotten these cases before us. 
And they come to us because of the ingenuity of 
principals and of competent lawyers trying to work 
out ways by which one who has suffered a loss may 
get some salvage on it and get it out of somebody 
else. That isn’t an unusual procedure. And if you 
ean do it, as the fellow says, it is nice business. if 
you can get it. I remember that being said when I 
was practicing law and I [74] remember represent- 
ing some of these subrogation claims. But the ques- 
tion is, has the insurance company succeeded to 
something that was really a lawful and legal con- 
tractual right which the party insured had and 
which arises by virtue of a contract. 

Mr. Healy: Your Honor made a remark there, 
that the Austin Company need not worry because 
they had their own insurance. 

While this is outside the record, yet it may come 
in if the case proceeds, and I don’t think—let me 
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put it this way: The fact of the matter is that 
Austin Company—I mean General Accident Insur- 
ance insures Austin Company all over the country, 
and J think insures them at a rate that takes into 
consideration these provisions. This thing all dove- 
tails together. 

The Court: I think that would be a very im- 
provident insurance company which would base its 
giving Insurance coverage on the theory that they 
might get something back by way of subrogation in 
this kind of a case. I understand that is true of 
automobile accident cases, that there is always a 
chance of getting something back from the other 
party who ran into the insured’s automobile pro- 
ceeding at an unlawful rate of speed at an intersec- 
tion, ete., ete. 

Mr. Healy: Yes. 

The Court: But I don’t think in contract cases 
that any [75] insurance company would let that 
enter into the calculation in fixing rates where 
there is general insurance issued of that nature, 
that they would have in mind some particular con- 
tract by which there may be a possibility of making 
recoupment. It might be; I don’t know. 

Mr. Healy: I was just going to say this, Judge: 
Mr. Boyd cited to Judge Erskine, 175 A.L.R. I 
notice you have it on the desk. 

The Court: Yes. 

Mr. Healy: At that time, as I pointed out to 
Judge Erskine, in that section that would lead one 
to think that a very strict rule of construction ap- 
plies. Yet under subdivision G, page 144, a whole 
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section is devoted to the subject of Building Con- 
tractors and Subcontractors, and it would lead me 
to believe, from reading that, that the rule of con- 
struction is not as strict there as it is in some of 
these other types of relationships such as—I will 
just read the headnotes here 

The Court: I would think that would be so. 

Mr. Healy: ‘‘Bailments, innkeepers, railroad 
companies, banks’’—— 

All those are under different headings 

The Court: I would think you were right about 
that; perhaps it ought to be stricter in those par- 
ticular cases. 

Mr. Healy: It is much stricter in those cases. 
They [76] have innkeepers and pledgees and some 
others. It seems to be stricter in those other rela- 
tionships than it is in the building contracts. 

The Court: I wouldn’t think that the decision 
would be made here on the basis of whether the 
construction should be stricter or not, but rather 
what is the fair and proper construction under the 
circumstances. 

Mr. Healy: That is what it means, yes. Judge, 
I have said about all I can. 

The Court: It is true that there are apparently 
a lot of cases on this question of lab mie 
against the principal’s own negligence. 

Mr. Healy: Mr. Siebold wanted to point out 
something. 

The Court: J will take a five minutes recess at 


this time. 
Mr. Healy: Thank you. 
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The Court: If you are going to present any evi- 
dence, it couldn’t take very long, could it, counsel? 
I am thinking in terms of what to do with the Jury 
this afternoon, that is all. 

Mr. Boyd: Yes; I will say—— 

The Court: I would think, so far as the facts 
are concerned, that you could almost submit the 
ease without any evidence. What you are going to 
do is to try and lug in something somebody said or 
did. As a matter of fact, the [77] actual undisputed 
circumstances are already in. 

Mr. Boyd: Except that insofar as the Austin 
Company is concerned, there were certain conversa- 
tions and so forth that they had which would in- 
dicate that they never had any intention of bringing 
out this hold harmless contract. 

The Court: That might be after the event. 

Mr. Boyd: Yes, subsequent proceedings, of 
course, after the negotiation of the contract. I 
would think it would probably take an hour or so 
to put in the evidence, possibly two hours. 

The Court: I think I will send the Jury home. 
They can come back again. Will counsel stipulate 
that I can send word to the Jury without bringing 
them back to the Court Room; that they may he 
excused under the usual admonition of the Court? 

Mr. Boyd: Yes, Your Honor. 

Mr. Healy: Yes, Your Honor. 

The Court: I think you had better bring them 
ie 

(Thereupon, the Jury was brought into the 
Court Room.) 
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The Court: Members of the Jury: The Court 
and the lawyers are still wrestling with a rather 
perplexing legal question here, so we are going to 
send you home now. I am sorry we had to keep 
you so long out there in the Jury Room, but these 
things sometimes take time. I am not certain whether 
we will require you to come tomorrow morning at ten 
o'clock or not; but, pending anything further that 
you may hear, please [78] return tomorrow morn- 
ing at ten o’clock. If it appears that your services 
will not be necessary tomorrow morning at ten 
o’clock, I believe the Clerk has ways of getting in 
touch with you and he will let you know; but as 
things now stand, please remember the admonition 
of the Court and return tomorrow morning at ten 
o’clock. We will recess. 


(Recess. ) 


The Court: Mr. Healy, do you want to make a 
further statement? 

Mr. Healy: Judge, I really haven’t very much 
more to say. I did notice in this Pacific Indemnity 
ease, aS I pointed out to you earlier, that was a 
ease in which 

There is something I wanted to say. Mr. Siebold 
asked me to call it to your attention. On this first 
page, right above insurance, in paragraph 6 there 
is a provision concerning patents. Did Your Honor 
see that? It says: 

‘“Vendor agrees to hold and save purchaser 
harmless from and against all and every de- 
mand or demands of any nature or kind by 
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reason of the use of any patented invention, 
article or appliance, that has been or may be 
adopted or used in the construction of any of 
the material or articles called for on this pur- 
chase order.’’ 


I want to call that to your attention, that those 
are seven different conditions which in reality form 
a part of this [79] order. They were things in 
which the vendor agreed, as Mr. Boyd would say, 
to hold harmless. There are two different definite 
things that we might classify as hold-harmless 
agreements. 

I take it that if under that provision the vendor 
were to use some patented article, say a valve of 
some sort, and installed it, and it was discovered 
that that belonged to some other firm or person 
and that they had stolen it, we will say, or in- 
fringed upon their patents, and these other people 
came after the Austin Company and they would say 
in effect, ‘‘What are you doing, using our patented 
articles there?’’ Under that provision the Austin 
Company could come back to the Viking Company 
and ask, request, demand and secure reimbursement 
for any loss it might suffer. That is a loss that 
would be occasioned by the dereliction of the Vik- 
ing Company in the inception; but anybody who 
continues to use a patented article with knowledge 
that it is stolen goods, I think there is a liability 
under the law. I am not familiar with patent law, 
but in a general way I understand this to be the 
rule: If a person continues to use an article that 
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is known to be a stolen or copied article, there can 
be a liability. 

So we see then where this Sprinkler Company is 
obligating itself not only for its own dereliction 
in stealing the patent in the beginning but for the 
continuing dereliction of [80] the use of the thing. 

Again, we have an instance right on that same 
page 

The Court: Again, there, it must be admitted 
that it is only articles that the Sprinkler Company 
itself would cause to be put into the job, so that it 
is acts on its own part that are referred to. It 
certainly couldn’t be argued, could it, under the 
provisions of paragraph 6 that have to do with 
patents, but that obligation would refer to some 
material that the Austin Company, for example, 
would insist that they furnish and that the Sprin- 
kler Company would be compelled to use. 

Mr. Healy: No. 

The Court: You couldn’t argue that there would 
be a liability under that provision for that sort of 
thing, could you? Because it says: ‘‘That has been 
or may be adopted or used in the construction of 
any of the material or articles called for on this 
purchase order.”’ 

Mr. Healy: I see. Let us say they put in fittings 
or valves of the Crane Company. Maybe I didn’t 
understand Your Honor’s question. Suppose it put 
in some valves that were later developed to belong 
to X.Y.Z. Corporation, they had the exclusive li- 
eense, and this Viking Company put them in know- 
ing that it was performing a tortuous act, the 
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Viking Company could be held liable under the 
patent law. 

The Court: The Viking Company could be held 
liable by the [81] patentee, yes. 

Mr. Healy: That is what it is talking about, 
suits by a patentee. Then suppose that knowledge 
came over to the Austin Company, and there were 
just dozens of these valves all over the place, and 
they said, ‘‘ All right; there they are, we know about 
them; we aren’t going to do anything about them,”’ 
I think the patentee has a remedy against the user 
of the article, too, from what little I know again 
about patent law. So again there would be two 
independent tortuous acts; one, the putting in to 
begin with; and, second, the continued use by the 
Austin people; and the Austin people would be 
able under this paragraph 6 as I read it, to require 
the Viking Company to hold it harmless for the 
dereliction of the Austin Company itself, the in- 
dependent dereliction, the continued user derelic- 
tion. 

The Court: That would be a strained sort of 
philosophy to inject into these kind of contracts; 
for example, we will say the Austin Company would 
specify that you had to use Crane pipe No. 422, of 
such and such specifications—— 

Mr. Healy: Yes. 

The Court: Say pursuant to that specification, 
the Viking Company would use that, and they 
would find that after they used it that the patentee 
came along and sued them and also sued the Austin 
Company for continuing user. Now, would it be a 
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fair interpretation of that provision of the con- 
tract [82] under these circumstances that the Vik- 
ing Company would have to defend the suit against 
the Austin Company to hold the Austin Company 
harmless from liability ? 

Mr. Healy: Isn’t that what it says: ‘‘All and 
every demand or demands.’’ Again we get our old 
word ‘‘all’’; it can’t be any more than all demands. 

The Court: If that is the sole basis of the con- 
tention here, I think, as we told the Jury, that we 
do not check our common sense at the entrance to 
the Courtroom and that that would be so unfair an 
interpretation of the contract that good conscience 
would rebel against adopting it. It isn’t the sort of 
thing—we don’t just foist secret and unfair obliga- 
tions of that kind; we don’t interpret contracts 
except in a way that would justly effectuate the 
agreed purposes of the contract. Unless the parties 
have elected with their eyes open to perform some 
contract that would appear on its face to be very 
burdensome, the Court is not going to put that 
burden on them. Of course, we do not make a new 
contract for the parties, that is true; but in inter- 
preting the contract we do not do something in the 
way of interpretation that would really be unjust. 

The Insurance Company would pay this claim 
here. Personally, my view of the matter is that it 
would be extremely unjust, Mr. Healy, to foist this 
kind of liability under the terms of this contract 
on the Viking Company. Under the [83] back- 
ground of the circumstances here involved, it would 
be ridiculous to assume that the Viking Company 
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was undertaking to hold the other company harm- 
less from what might be the most grievous of 
misfeasances that it might commit, the most negli- 
gent acts of omission by which employees might 
be hurt, or third persons lawfully invited on these 
premises might suffer. It doesn’t seem to me to be 
reasonable. 

I appreciate that the Courts seem to have con- 
cerned themselves with some cases of this kind in 
the past, but at least in the two California cases 
that were cited,—although in one case the liability 
was recognized, was approved by the Court, and the 
other one it wasn’t; but in both cases the provisions 
involved were certainly more specific and in neither 
of those cases was the Court called upon to inter- 
pret such a broad word as ‘‘all claims.’’ Even in 
the case of general releases where ‘‘all claims’’ are 
mentioned, they still have to have a reasonable, per- 
tinent and material relationship to the objects and 
purposes of the contract as disclosed by the contract 
against the background of the circumstances in 
which they are entered into. 

I don’t think that would be right, Mr. Healy; it 
doesn’t seem to me that that interpretation would 
be proper under the circumstances as they appear 
here so far. 

Mr. Healy: J have just two more thoughts and 
T will rest, Judge, if I may be allowed to. [84] 

The Court: If this weren’t a Jury case, I would 
be very glad to extend further time to you,—— 

Mr. Healy: Yes, I understand. 

The Court: -——to present anything that you 
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Wish in connection with the matter. We do have a 
Jury case before us, and I think that cases of this 
nature should be promptly disposed of. 

Mr. Healy: Absolutely. 

The Court: I don’t want to take any snap judg- 
ment in the case, but a Judge does have to rule on 
these matters when they come up in the course of 
the trial and procrastination is worse than no 
decision at all sometimes. It is better to determine 
these questions and if there is dissatisfaction there 
is always the right of appeal. 

Go ahead with what you have to say. 

Mr. Healy: These are the thoughts. When I 
was commenting upon paragraph 6 it was merely 
to point out that in these seven conditions there 
are two distinct provisions concerning themselves 
with holding the Austin Company harmless. Now, 
if you construe those two together and keep in 
mind Article XII that provides for insurance, does 
it not become all the more cogent that 7, which 
concerns itself with public liability and damages 
for personal injuries and the like—that that is a 
whole article devoted to the obligation of the sub- 
contractor to carry the type of insurance [85] that 
would cover the hability I contend for under 7. 

Under 6 I don’t say that there is any correspond- 
ing type of insurance to cover Viking Company for 
any dereliction it might have in the field of patents. 
In other words, if Your Honor construes 6 as only 
to cover tortuous acts in the field of patents as of 
the torts of the Viking Company itself and not any 
torts over here by the Austin Company, doesn’t the 
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whole thing become more apparent then? The Aus- 
tin Company doesn’t agree to that, and therefore 
they do not require them to carry insurance. But 
when you get over into the personal injury field it 
requires them to carry insurance. That is Number 
One. However, I won’t labor it any further. If I 
said it fifty times, I couldn’t say it any more clearly. 
That is that point. Again we are construing things. 

I want to call Your Honor’s attention to this 
language in the Pacific Indemnity case—how much 
stronger it is; it says: 

“You will indemnify and save Company 
harmless from and against any and all loss, 
damage, injury, liability, and claims therefor, 
including claims for injury or death to Com- 
pany’s employees and damage to Company’s 
property and claims of hens of workmen and 
materialmen, howsoever caused, resulting di- 
rectly or indirectly from the performance of 
this agreement.’’ [86] 


Now, I daresay to Your Honor that if the Trial 
Judge had gone the other way and had decided as 
a factual matter that he thought this covered the 
negligence of the Standard Oil Company as well as 
the negligence of the Hlectric Company, that the 
Court on review would have affirmed it. I daresay 
so. I do not think that is any stronger. There are 
more words, but again it doesn’t do the thing that 
Mr. Boyd claims must be done exclusively in haec 
verba cover the negligence indemnity. It doesn’t do 
that; it just says, ‘‘against any and all loss, dam- 
age, injury, liability, and claims therefor, howso- 
ever caused.”’ 
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Now, if you can put in ‘‘howsoever caused’’ you 
can put in the time, place and everything else. If 
it is ‘‘all claims’’ it can’t be more all-embracing. 
That is my second thought. 

The Court: On that subject you have a further 
clause here that would throw grave doubt as to 
whether or not this clause 7 means ‘‘all claims how- 
soever caused,’’ because the provision here is: 

‘‘Acrees to protect and indemnify the buyer 
against all claims for damages, lawsuits, etc., 
which may arise due to difficulties encountered 
while vendor is servicing this operation.’’ 


Now, would you say that a difficulty encountered 
by the vendor while servicing this operation would 
be a misfeasance of the vendee? 

Mr. Healy: The vendor is the Viking Company. 
You mean [87] the other way, don’t you? 

The Court: Would you say that a difficulty en- 
countered while the Viking Company is servicing 
this operation refers to and would include a mis- 
feasance and negligence of the Austin Company ? 

Mr. Healy: JI am really sorry; I don’t get Your 
Honor’s question. I hesitate to answer it; I just 
don’t understand it. 

The Court: All right; I will put it to you this 
way: In the other cases there is a clause in the 
contract that provides that there shall be an in- 
demnification and saving harmless against all claims 
and demands howsoever they may be caused. This 
contract does not say that. This says, 

‘All claims for damages, lawsuits, etc., 
which may arise due to difficulties encountered 
while Viking is servicing this operation.”’ 
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Mr. Healy: Yes. 

The Court: Would you say that ‘‘difficulties en- 
countered while Viking is servicing this operation’’ 
would by any stretch of the imagination refer to 
damages resulting from the sole negligence of the 
Austin Company? Would that be a difficulty which 
Viking would encounter in its operations under the 
contract? 

Mr. Healy: No, I think it means that it must 
touch or concern some Viking operation, although 
the Viking Company [88] need not be the tortuous 
one. 

The Court: But isn’t that a description of the 
meaning of ‘‘all claims’’ that is referred to there? 

Mr. Healy: I would never contend if a work- 
man of X Company some distance removed in time 
and in place—let us say in place, but say the time 
was the same—some distance removed from the 
Viking operation—was injured through the derelic- 
tion of Austin men—I don’t think that this was 
ever intended to hold Viking for it. I think that it 
all had to arise out of the Viking operation. And 
it is stipulated here that these two men were em- 
ployees of and within the course of their employ- 
ment on the job. That is all I think that means, 
Judge. 

The last point is this: Let me put it this way: In 
this P. I. case they quoted from Murray vs. Texas 
Company, a South Carolina case. I will just read 
this sentence. 

‘‘We think the Trial Judge properly refused 
to grant the motion for a directed verdict on 
this ground.”’ 
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I do not have who was moving for a directed ver- 
dict, but it must have been the defendants; they 
are generally the ones, though I am not sure. 
‘As stated by him, the provision of a con- 
tract relieving one of the parties thereto from 
liability for his or its own negligence should 
be [89] clear and explicit. While it is true that 
the language used in the quoted provision of 
the contract before us, that the agent shall hold 
the company ‘harmless from all claims, suits 
and liabilities of every character whatsoever 
and howsoever arising from the existence or 
use of the equipment at said station,’ is broad 
and comprehensive, it is, as stated by the Court 
below, provocative of some doubt.’’ 


Now, I contend that at the most this thing is 
provocative of doubt, and J am standing, and my 
clients have asked me to stand on our legal rights. 
This is a motion to dismiss. And I say that if the 
Court has taken the view—though I thought it was 
the rule otherwise—that we are to explain the 
doubts, then I should be at least allowed to bring 
back Mr. Johnson again on that very question. We 
could take that evidence without waiting for tomor- 
row and the Jury; we could take it out of the 
presence of the Jury and if it goes one way, it 
could be read to the Jury. Is it not the rule on a 
motion to dismiss if the plaintiff has failed in any 
particular item of proof he should be allowed to 
supply that missing link, so to speak ? ; 
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Certainly if what I have been informed—and I 
don’t know, but that is what I want to explore— 
that this Company, this Viking Company are in- 
sured by an insurance company—[90] I have been 
told it is the Firemen’s Fund—and they have a 
contractual rider on their policy, or rather a rider 
to cover contractual lability and they paid an 
extra premium for that, I submit that it has proba- 
tive value. 

The Court: Against what hability do you say 
they are insured ? 

Mr. Healy: I would say then it would be against 
their lability 

The Court: You say that they are insured 
against negligence of the contractor in this case, 
of the Austin Company ? 

Mr. Healy: Judge, I don’t want to say anything 
that I couldn’t prove. I have never seen it, and it 
is pure hearsay to me. 

The Court: I can’t convert the case into a dis- 
covery proceeding. Maybe the other side would 
stipulate, subject to its materiality. 

Mr. Healy: We are entitled to question these 
adverse witnesses, aren’t we? 

The Court: Yes, that is true, but, of course, I 
think that proper caution should dictate to you not 
to ask something like that unless you are fairly 
certain that you are going to get a favorable an- 
swer. If you asked that question and it developed 
that it wasn’t true, you would be much worse off 
than you are now. J think that is something that 
you should have discovered before the trial, not in 
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the trial. However, [91] I am not meaning to be 
critical; I am just merely suggesting that that 
might be harmful to you to present. That is a mat- 
ter which should have been gone into before the 
trial commenced. 

Mr. Healy: I believe under the rules here, that 
are the same as the State Rules, I can question an 
adverse witness without being bound by his adverse 
answers. 

The Court: Yes, but if you weren’t bound by 
their answers, there would still be in the record 
something that would be very strong against you 
as to the intention on the part of the other side. 
I don’t think that would particularly avail you. 

Mr. Healy: We ask permission to question the 
man along those lines. 

The Court: Of course, we have got a Jury here 
now. 

Mr. Healy: I say why couldn’t we do that right 
now here? I don’t know. If it developes that 

The Court: Of course, the Jury wouldn’t hear 
the witness testify. If it would determine that 
there was some factual matter, why, that might pos- 
sibly go to the Jury. I don’t know that there is 
anything so far—there certainly isn’t anything in 
your case as it is now submitted that requires any- 
thing to go to the Jury. Your opponent could rest 
the case now. 

Mr. Healy: That is a correct statement. I be- 
lieve, if my contentions are correct, if there were no 
more evidence, [92] Your Honor would have to 
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instruct the Jury to return a verdict for the plain- 
tiff, I would think, because, as you say, there is no 
factual issue, there is no dispute. 

The Court: I don’t know. Your opponent says 
that he wanted to present some evidence as to con- 
versations held afterward, which JI think im all 
probability might be excluded because of the fact 
that it has no reasonable relationship to the time in 
which the contract was entered into and did not 
form a part of the making of the contract, unless 
it would be admitted as evidence of some sort of an 
adverse admission. That would be the only theory 
upon which it could be proper. 

Mr. Healy: May I intrude on Your Honor’s 
thoughts? Back again to this question of discovery 
procedure 

The Court: J am perfectly willing if counsel is 
willing, in the absence of the Jury; but I don’t see 
how we could do that in connection with this mat- 
ter that is pending before us without reopening the 
matter and interrogating the witness if you wish to 
pursue that inquiry; but I think we would have to 
do it in the presence of the Jury. 

Mr. Healy: The testimony could be read to the 
Jury. 

The Court: Well, if you wanted to enter into 
some sort of a stipulation, that is agreeable. 

Mr. Boyd: Your Honor, I haven’t said anything 
for some time; I have been waiting. 

The Court: You were very wise. It is always 
the safer [93] and smarter thing not to say much 
when the Judge is talking for you. 
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Mr. Boyd: I appreciate that, Your Honor, but 
I really don’t know what Mr. Healy hopes to prove 
by these questionings. I would like to ask what he 
expects to prove by further questioning. Maybe I 
will stipulate. 

The Court: What is it? 

Mr. Boyd: In other words, I will stipulate the 
Viking Company carried insurance for many, many 
years, there is no question about that, to protect 
themselves for liability imposed upon them by law, 
just the same as Austin Company carries insurance 
with the General Accident Insurance Corporation 
to protect them for liability imposed upon them by 
law. There is no doubt in the world about that. 
But my objection was made on the materiality of 
the questioning, particularly when the vendor-ven- 
dee agreement merely states in effect that the 
vendor represents that it will carry insurance. That 
has nothing to do with the hold-harmless part of the 
agreement. And certainly Viking Company has no 
coverage that agrees to assume liability for the sole 
negligence of the Austin Company. It would just 
be ridiculous to even ask them to pay for such 
Insurance, particularly when the Austin Company 
already carries insurance. 

The Court: Have I made myself clear? 

Mr. Healy: You have made yourself clear, but 
I think [94] counsel has evaded the issue; that is, 
that we are talking informally, the Firemen’s Fund 
Indemnity Company wrote a letter, and that is the 
souree of my information, back to the Austin Com- 
pany. hese letters that we put in evidence by the 
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Austin Company to the Viking were apparently 
referred to the Firemen’s Fund. I haven’t the let- 
ter, but the gist of it was, ‘‘We respectfully decline 
liability for your claim.’’ They never contended 
that they did not insure on it; they just denied 
hability. 

Furthermore, I am told by Mr. Siebold that the 
manager of Firemen’s Fund told them that there 
was a contractual rider on their policy. Counsel 
particularly said they never insured against the 
sole negligence of Austin. That is an argument, 
but ordinarily you do not have contractual riders 
on policies unless there is a reason for it, and I 
think it has probative force. 

The Court: Then that is something that you 
should have inquired into before the case was filed, 
and then maybe you could have joined Firemen’s 
Fund as a defendant and let the two insurance 
companies fight it out. In my opinion, that would 
have been a more just and appropriate way to 
determine it. 

Mr. Healy: That is what they are doing in 
effect, anyway; we all know that—I mean, in effect. 
I don’t think there is any doubt but what the 
Viking Company is being protected [95] by the 
Firemen’s Fund in this very suit. 

Mr. Boyd: Well, certainly, counsel, I think that 
you will agree that the Firemen’s Fund stands in 
the same position as the Viking Company, the same 
as your concern does as to Austin. 

Mr. Healy: That is right. 

Mr. Boyd: So we are right back to where we 
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started: What is the agreement between the two 
companies ? 

The Court: I think you are correct about that, 
yes. 

Is this motion submitted ? 

Mr. Healy: I ask permission to question that 
man upon his policy. I think you can take that 
outside of the presence of the Jury. 

Lhe Court: To save your record in the matter, 
I will hold that that is immaterial, and I will sus- 
tain the objection to that testimony as to the pur- 
pose for which it is sought. 

My. Healy: It will be understood that I have 
asked the question clearly, we all understand the 
force of it, and it was argued. 

The Court: It will be understood that you have 
asked the same question again that you asked previ- 
ously, and that I sustained the objection on the 
ground that that is immaterial to the resolution of 
this question. 

Mr. Healy: Very well. [96] 

The Court: So that your rights are protected,— 
at the conclusion of plaintiff’s presentation of its 
case, the defendant has made a motion to dismiss 
this case. 

Jt appears to the Court, upon the evidence pre- 
sented in behalf of plaintiff, that there has been a 
failure to present facts sufficient to sustain the 
allegations of the complaint in this case. 

In the opinion of the Court, paragraph 7 of the 
contract between the defendant and the Austin 
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Company does not give rise to a cause of action on 
behalf of the plaintiff to recover for the damages 
paid and expenses incurred due to the negligence of 
the Austin Company. 

In my opinion, the provision of the contract 
itself is not susceptible to that interpretation. The 
ease is different from the cases cited which were 
decided by the California Courts where provisions 
of contracts somewhat comparable were involved, 
because in those cases the contracts specifically pro- 
vided that the alleged indemnitor should assume 
liability for all claims and damages however caused 
during the performance of their contract. 

The particular provision of the contract in this 
case is limited, and, in my opinion, does not fall 
within the purview of the rule asserted in the Cali- 
fornia cases that have been referred to. 

I think there is nothing presented by way of evi- 
dence in [97] this case that would justify the 
submission of the case, and there is nothing, so 
far as I can see, that could be presented by the 
defendant that would aid the Court in determining 
the matter. All of the circumstances that are neces- 
sary for an evaluation of the liability of the de- 
fendant are before the Court, having been presented 
by the plaintiff in this case, and anything beyond 
that would consist of hearsay or ex post facto dis- 
cussions which would not be legally pertinent so 
far as the issue of the interpretation of this pr ovi- 
sion of the contract is concerned. 

Accordingly, the Court will grant the motion for 
a dismissal upon a finding of the Court that the 
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evidence affirmatively shows that the liability as- 
serted does not, under the contract between the 
parties, rest upon the defendant in this case. 

I think, under the provisions of the rule, that 
findings should be presented on the motion to dis- 
miss even though it is a jury case. It would serve 
to indicate in a factual way the basis upon which 
the ruling of the Court is made. 
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